





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-01832
BRANCH OF SERVICE:  ARMY 	SEPARATION DATE:  20050603


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Heath Care Specialist, medically separated for “bilateral leg pain” and “pain post fracture both clavicles,” rated 10% and 0% respectively with a combined disability rating of 10%.  


CI CONTENTION:  Review all conditions.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.   


RATING COMPARISON:  

SERVICE PEB - 20050317
VARD - 20060130
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Leg Pain
5399-5312
10%
Left Leg Compartment Syndrome
5399-5312
10%
20050616



Right Leg Compartment Syndrome
5399-5312
10%
20050616
Pain Post Fracture both Clavicles
5099-5003
0%
Left Clavicle Fracture Residuals
5201-5024
10%
20050616



Right Clavicle Fracture Residuals
5201-5024
10%
20050616
Left Snapping Hip Syndrome
Not Unfitting
Snapping Left Hip Syndrome
5299-5252
NSC
20050616
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  
  
Pain Post Fracture both Clavicles.  The PEB combined the bilateral clavicle condition as a single unfitting condition coded analogously to 5003 (arthritis, degenerative) and rated 0%.  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the bilateral clavicle condition is presented together with attendant recommendations regarding separate unfitness, and separate rating if indicated.  

According to the service treatment record and MEB narrative summary (NARSUM), the right hand dominant CI was in a motor vehicle accident (MVA) as a restrained passenger on 22 February 2003.  He was found to have multiple fractures including both clavicles (collar bone).  His fractures healed and he deployed from 28 October 2003 – 3 March 2004.  On 19 April 2004, he was evaluated in orthopedics and reported pain with airborne activities and requested removal from jump status.  He was noted to have tenderness at the fracture sites, but good healing was seen on X-rays.  On 23 April 2004, the CI reported that his sternum hurt with extended wear of combat gear or parachute.  In orthopedics on 8 July 2004, bilateral flexion was 170 degrees (normal 180) and abduction was 175 degrees (normal 180).  He was noted to be tender at the fracture site on the right with a deformity.  A CT scan on 31 August 2004 was unremarkable and X-rays of the sternum (chest bone) were normal.  

During the 11 February 2005 MEB examination (recorded on DD Forms 2807-1 and 2808), 4 months prior to separation, the CI complained of ongoing clavicular pain, but the examination was normal.  The 16 February 2005 MEB NARSUM examination, noted exacerbation of clavicular pain with push-ups, pull-ups and lifting over 30 pounds.  On examination, flexion and abduction were 170 degrees bilaterally.  Painful motion was not recorded.  The clavicles were non-tender, but the right sterno-clavicular joint was prominent and there was tenderness on the right side of the sternum.    

At the 16 June 2005 VA Compensation & Pension (C&P) evaluation, 2 weeks after separation, the right shoulder had flexion and abduction of 150 degrees and left should flexion was 128 degrees and abduction of 126 degrees, limited by pain.  During two family practice examinations, 3 weeks and 1 month after the C&P the CI denied musculoskeletal complaints.  Normal movement of all extremities was observed and the gait and stance were normal.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral clavicle pain condition 0%, coded analogously to 5003 (degenerative arthritis).  The VA separately rated the left and right clavicular conditions 10% each, coded 5201-5024 (limitation of motion of the arm-tenosynovitis).  The panel first considered if the left and right clavicles, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  Both were profiled, cited by the commander as impairing duty (indirectly), found to be medically unacceptable and fractured.  The evidence supported a finding that each was separately unfitting.  

The panel then considered the ratings recommendations for the unfitting right and left clavicles.  The limitation in motion was not ratable above 0% under code 5201 for any examination.  The VA evaluation showed the greatest limitation, but was an outlier from the remainder of the evaluations.  Atrophy was not documented (rather, the CI was noted to be muscular).  Tenderness at the fracture sites was not present, but was present along the right sternum.  However, X-rays, bone scan and CT of the sternum were unremarkable.  Painful motion was typically not recorded and multiple examinations after the C&P and shortly after separation documented no musculoskeletal complaints.  The CI reported no musculoskeletal symptoms and was cleared for employment without restrictions 6 months after separation.  The preponderance of evidence does not support a rating above 0% for either clavicle at separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority concluded there was insufficient cause to recommend a change in the PEB adjudication for the bilateral clavicle condition.  

Bilateral Leg Pain.  The PEB combined the bilateral leg condition as a single unfitting condition coded analogously to 5312 (Group XII muscle function) and rated 10%.  As noted above, the evidence for the left and right leg conditions is presented together with attendant recommendations regarding separate unfitness, and separate rating if indicated.

The CI initially developed bilateral shin splints in late 2001, diagnosed by bone scan.  The record then falls silent until the CI was evaluated in orthopedics following redeployment in 2004 where swelling of the right leg anterior compartment was visible.  X-rays and MRI of the right leg were unremarkable, but a bone scan showed increased uptake of the right femur, but was otherwise normal.  In orthopedics on 7 June 2004, the CI was noted to be improved and to have “medically unexplained joint pain.”  He was also thought to have a possible compartment syndrome of the right lower extremity.  An ultrasound on 29 November 2004 of the right leg was consistent with a muscle mass.  In orthopedics 2 days later, the CI reported that the right leg bulge increased in size after running.  Post-exercise compartment pressures were found to be elevated on 7 January 2005.  The CI was offered surgery, but declined as he desired to see if the condition would improve following separation and decreased physical demands as a civilian.  During the 11 February 2005 MEB examination the CI reported tingling in both legs following exertion.  The lower extremities were noted to be normal on physical examination.  

The 16 February 2005 MEB NARSUM examination noted complaints of continued pain and swelling of the right leg aggravated by running.  On examination, he was noted to have diffuse tenderness of the right leg and a non-tender soft tissue bulge over the anterior middle shin.  The ROM of both knees showed full extension and flexion of 120 degrees (normal 140).  The ROM of the ankles was also symmetric with dorsiflexion of 12 degrees (normal 20) and plantar flexion of 40 degrees (normal 45).  The gait was normal.  

On 6 June 2005, ROM testing in physical therapy for the C&P evaluation showed, after repetition, ankle dorsiflexion of 12 degrees on the right and 6 degrees on the left.  Both were limited by pain.  Plantar flexion was normal for his body habitus.  At the 16 June 2005 C&P evaluation the CI reported ongoing bilateral lower leg pain.  He could no longer play soccer, but was able to ride a bike for 15 minutes.  The physical examination showed an athletic build with a normal gait and posture.  He was thought to have bilateral lower extremity full ROM and an intact neurovascular examination.  
	
At two separate family practice examinations on 27 June 2005 and 13 July 2005, the CI denied musculoskeletal complaints.  Normal movement of all extremities was observed and the gait and stance were normal.  On 26 October 2005 in family practice, he was noted to have spasm of the muscles near the shin bilaterally, but a normal gait and stance.  On 6 December 2005, the CI had a pre-employment examination.  He stated that he felt fine and had no musculoskeletal complaints.  He was noted to have a normal pre-employment physical examination and no contraindications to work were present.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral leg condition 10%, coded analogously to 5312 (Group XII muscle function), citing elevated pressures after exercise, but noting no muscle atrophy or focal neurological deficits.  The VA rated each leg condition at 10%, also coded analogously to 5312, based on the C&P examination, citing limited and painful motion in each hip and ankle with normal gait and stance.  The panel first considered if each leg was separately unfitting having been de-coupled from the combined PEB adjudication, as established above.  The panel noted the CI was profiled for a bilateral leg condition, the bilateral leg condition was found to be medically unacceptable and the commander noted bilateral compartment syndrome of the legs.  The panel determined that each leg was separately unfitting.  

The panel then considered the rating recommendation for the unfitting right and left leg conditions at the time of separation.  The gait was consistently normal.  The measured pressures were not found in the documentation available for review, but only the right leg was noted to have a visible bulge and most encounters were for the right leg rather than both.  The panel determined that the evidence supported a moderate level of disability on the right and slight on the left, 10% and 0% respectively, providing no rating advantage to the CI.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the bilateral leg condition.  

Contended PEB Condition:  Left Snapping Hip Syndrome.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended condition was not unfitting.  The contended condition was not profiled or implicated in the commander’s statement, but it was judged to fail retention standards.  However, there was no performance-based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition and so no additional disability rating is recommended.  


BOARD FINDINGS:  In the matter of the bilateral clavicular condition and IAW VASRD §4.71a, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion.  In the matter of the bilateral leg condition and IAW VASRD §4.73, the panel recommends no change in the PEB adjudication.  In the matter of the contended left snapping hip condition, the panel recommends no change from the PEB determination as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170227, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 












Minority Opinion PD-2017-01832

In regards to the disability rating for the bilateral unfitting shoulder condition, the minority member notes that there were only two disability examinations conducted proximate to separation.  In assigning probative value to these two examinations, the minority notes that the VA examination was conducted 3 days after separation and included the required evaluation of the bilateral shoulders for painful motion.  The NARSUM examination was conducted 4 months prior to separation and did not address painful motion.  Accordingly, the minority assigned more probative value to the VA C&P examination.  The majority attempts to delegitimize the findings of VA examination, calling it an “outlier,” by referencing two post-separation examinations in the family practice clinic.  The first examination (27 June 2005) was for a possible scalp infection and the second examination (13 July 2005) was for malaria medication.  It is safe to say that a complete ROM examination was not conducted in either of these post-separation examinations and, therefore, they have no bearing on the CI’s disability rating.

Although the bilateral shoulder ROMs in both disability examinations were non-compensable under code 5201, the VA examination showed that the CI had pain in every plane of motion during bilateral shoulder ROM testing.  VASRD 4.59 indicates: “It is the intention to recognize actually painful, unstable, or malaligned joints, due to healed injury, as entitled to at least the minimum compensable rating for the joint.”  The CI definitely had healed injuries of the shoulders as noted in the analysis summary above and he definitely had painful joints as indicated in the VA ROM study.  Therefore, he is entitled to at least the minimum compensable rating for each shoulder joint.

The minority notes the PEB adjudicated the bilateral shoulders under the analogous 5003 code.  Rating under this code is based on limitation of motion.  “When however, the limitation of motion of the specific joint or joints involved is non-compensable under the appropriate diagnostic codes [in this case code 5201], a rating of 10 percent is for application for each such major joint or group of minor joints affected by limitation of motion, to be combined, not added under diagnostic code 5003.  Limitation of motion must be objectively confirmed by findings such as swelling, muscle spasm, or satisfactory evidence of painful motion.”  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel minority recommends a disability rating of 10% for each shoulder with satisfactory evidence of painful motion, each coded 5099-5003.  The panel minority recommends that the CI’s prior determination be modified as follows; and, the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Bilateral Leg Pain
5399-5312
10%
Pain Post Fracture Right Shoulder
5099-5003
10%
Pain Post Fracture Left Shoulder
5099-5003
10%
COMBINED
30%
AR20180005419, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,					      
Enclosure

