





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-01877
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060914


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard E5, Small Arms/Artillery Repairer, medically separated for “chronic low back pain” and “peritoneal adhesions with pain,” rated 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  His abdominal and low back pain conditions were more severe and consideration was not given for all he went through.  The CI requested review of additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB).  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE USAPDA -20060601
VARD - 20070409
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain…
5239
10%
Spondylolisthesis
5237
20%
20061201
Peritoneal Adhesions With Pain…
7301
10%
Diverticulosis, S/P Sigmoid Resection w/ Gastroesophageal Reflux Disorder
7913-7327
30%
20061201
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60% 


ANALYSIS SUMMARY:  

Chronic Low Back Pain (LBP) Secondary to Spondylolisthesis L5/S1 w/ Multilevel Degenerative Disc Disease.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s low back condition began in 2005, with no specific traumatic incident.  The pain gradually came on and evolved to a chronic state with extension into his left leg.  He was radiographically diagnosed with multi-level degenerative disc disease of the lumbosacral spine.  

During the 18 January 2006 MEB examination (recorded on DD Forms 2807-1 and 2808), 8 months prior to separation, the CI reported LBP.  Physical examination (PE) revealed “full range of motion [ROM] of the spine.”  The 16 March 2006 MEB NARSUM addendum, 6 months prior to separation, noted complaints of constant 4/10 LBP with occasional exacerbations to 7/10.  There was no PE apportioned to this examination.  On 21 March 2006, 6 months prior to separation, physical therapy (PT) documented thoracolumbar ROM as flexion to 35 degrees (normal 90), extension 10 degrees (normal 30), and a combined ROM of 135 degrees (normal 240).  

At the 1 December 2007 VA Compensation and Pension (C&P) examination, 3 months after separation, the CI reported a constant but moderate non-radiating LBP about the lumbar area.  Additionally, he reported flare-ups (duration of 3-4 days) where the pain was “very severe” and radiated into his left lower extremity and extended to his foot and toes.  There was no history of incapacitating periods due to his low back condition.  His PE revealed decreased and painful ROM of the thoracolumbar spine measuring forward flexion to 70 degrees with further limitation to 45 degrees upon repetition.  Extension was measured at 25 degrees, and combined ROM equaled 170 degrees.  Neuro-sensory components were normal in both lower extremities.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 10%, coded 5239 (spondylolisthesis), citing painful limitation of motion.  The VA rated the low back condition 20%, coded 5237 (lumbosacral strain), based on the C&P examination, citing objective evidence of functional loss of the thoracolumbar spine due to additional limitation of motion to 45 degrees of flexion with repetitive motion.  

All panel members agreed that a 20% rating, but no higher, was justified for limitation of motion of the thoracolumbar spine greater than 30 degrees but not greater than 60 degrees as reported on both the 6 month pre-separation PT examination and the 3 month post-separation VA examination.  There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula, or evidence of a separately unfitting peripheral nerve impairment which would provide for additional rating.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the low back condition, coded 5239.  

Peritoneal Adhesions with Pain Resulting from Perforated Diverticulitis and Multiple Abdominal Surgeries.  According to the STR and MEB NARSUM, the CI’s abdominal pain condition began in May 2004 as acute diverticulitis with a resultant perforated bowel.  He underwent intestinal surgery to repair the perforation and remove diseased bowel.  Subsequently, due to abdominal adhesions, the CI underwent two additional intestinal surgeries within 10 weeks of the first procedure.  The case file contained many clinical encounters that revealed complaints of intermittent periods of persistent abdominal pain despite a cadre of attempted pain-relieving treatment procedures.  

At the 12 January 2006 MEB NARSUM examination, 8 months prior to separation, the CI’s chief complaint was abdominal pain that was most noticeable in the scar region of the abdomen and the lower abdominal/pelvic region.  The CI’s pain was worsened with activity, extension, or any heavy lifting.  The pain was lessened with rest and medication.  His abdominal focused PE was normal except for global abdominal tenderness.  At the C&P examination the CI reported a severe pulling/sharp pain about the abdominal region occurring on a daily basis.  The PE noted mild tenderness of the midline abdominal scar.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the abdominal pain condition 10%, coded 7301 (peritoneum; adhesions of), citing slight/constant pain.  The VA rated diverticulosis post intestinal resection with gastroesophageal reflux disorder at 30%, dual coded 7913-7327 (diabetes mellitus-diverticulitis), based on the C&P examination, citing gastro-intestinal symptomatology.  

Panel members first considered the title of the condition as listed by the PEB and conceded that although more than a single physical causation was included in the title, this was not a “condition bundling” situation, but rather a cascade of adverse gastro-intestinal events requiring multiple surgeries which resulted in chronic pain.  The clinical entities in this case included the surgical resection of both large and small intestines (VASRD codes 7329 and 7328) as well as diverticulitis (VASRD code 7327).  Each of these VASRD codes have a specialty note directing to rate under the diagnostic code of 7301 when residual adhesions constitute the predominant disability.  This case indeed supported such criteria of predominance and included the resultant operative ostomy and scar neuromas.  

The rating categories under 7301 include “mild” (0%), “moderate” (10%), “moderately severe” (30%), and “severe” (50%).  The 30% impairment rating included criteria of “partial obstruction manifested by delayed motility of barium meal”.  Absent such evidence of delayed intestinal motility, the 30% impairment level was not supported.  After due deliberation, considering all the evidence and mindful of VASRD §4.3, the panel agreed that the “moderate” level of impairment criteria of “…pulling pain on attempting work or aggravated by movements of the body, or occasional episodes of colic pain, nausea, constipation or abdominal distension” was supported, and therefore concluded there was insufficient cause to recommend a change in the PEB’s adjudication for the abdominal pain condition.  


BOARD FINDINGS:  In the matter of the low back condition, the panel recommends a disability rating of 20%, coded 5239 IAW VASRD §4.71a.  In the matter of the abdominal pain condition and IAW VASRD §4.114, the panel recommends no change in the PEB adjudication.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain Secondary to Spondylolisthesis L5/S1 w/ Multilevel Degenerative Disc Disease
5239
20%
Peritoneal Adhesions With Pain Resulting From Perforated Diverticulitis and Multiple Abdominal Surgeries
7301
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170329, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record



AR20180008654, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure



