





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-01985
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20071030


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Multichannel Transmission Operator/Maintainer, medically separated for “bilateral knee and leg pain” with a disability rating of 0%. 


CI CONTENTION:  In addition to reviewing his bilateral knee and leg conditions, the CI also requested review of his hearing loss.  The CI also requested review of tinnitus, a condition not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB).  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20070724
VARD - 20071205
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Knee and Leg Pain
5022
0%
Bilateral Knee Condition
5014
NSC
20070913



Residuals of Bilateral Shin Splints
5262
NSC
20070913
Bilateral Hearing Loss
Not Unfitting
Bilateral Hearing Loss
6100
0%
20070906
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  10%


ANALYSIS SUMMARY:  

Bilateral Knee and Leg Pain.  The PEB combined bilateral knee and leg conditions under a single disability rating, coded 5022 (periostitis) and rated 0%.  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD §4.71a rating criteria for code 5022, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  Since the pathology and clinical course were closely related, the conditions are presented together with attendant recommendations regarding separate unfitness and/or separate ratings if indicated.  

According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI developed bilateral lower extremity (BLE) pain soon after redeploying in October 2005 from a tour in Iraq.  A bone scan of September 2006 demonstrated bilateral mid-tibial stress fractures with stress reactions in the proximal tibias at the knee joints.  The pain would improve with profile restrictions but recur with return to full duties.  A repeat bone scan in June 2007 demonstrated “bilateral tibial stress reactions with no evidence of stress fractures and stress changes in the medial knees similar to what was seen on previous studies.”  Serial X-rays of the knees and tibias remained normal throughout the clinical course.  

Clinical entries in the STR documented initial BLE pain in the lower legs associated with anterior tibial (shin) tenderness, and later, knee pain associated with peripatellar tenderness.  There was ample documentation of grossly normal or modestly limited range of motion (ROM) of both knees.  One examiner early in the clinical course documented painful motion of the knees, but no subsequent examiner did so.  Several STR examiners noted an antalgic gait.  There was ample documentation of the absence of effusion, instability, impingement (locking), or other ratable features for the knees.  

The 6 July 2007 MEB NARSUM examination, 4 months prior to separation, documented “constant bilateral knee and bilateral shin pain which he rated as 2-3/10 (worsening to 8-9/10) with standing, walking, squatting, climbing stairs, walking on inclined surfaces, and with impact activities.”  The physical examination (all findings bilateral) recorded tenderness to the patellar margins, crepitus with patellar grind, shin tenderness, no knee instability or impingement, and full BLE strength (no comment regarding gait).  The NARSUM referenced knee ROM measurements for the MEB performed a month earlier on 5 June 2007 by physical therapy (PT).  These were flexion to 131 degrees left and 132 degrees right (normal 140) and bilateral extension of 0 degrees (normal).  There was no ROM degradation with repetition and the examiner specified that there was no painful motion.  

The NARSUM and MEB diagnoses were “bilateral knee pain due to stress changes and retropatellar pain syndrome (RPPS)” and “bilateral lower leg pain due to stress reactions, status post stress fractures,” each judged to fail retention standards.  The L3 profile listed “knee pain/stress fractures.”  The commander’s performance statement was not probative to separate fitness implications of the knees versus the shins, or of the right versus left leg.  

The 13 September 2007 VA Compensation and Pension (C&P) examination, 2 months before separation, documented bilateral knee “stiffness [and] giving way” without mentioning pain, and quoted specific limitations related by the CI as "no running, limited amount of pounds able to lift."  The examiner separately addressed “bilateral shin splints,” documenting “pain which comes on as often as once or twice a day...severity of 7/10,” and quoted specific limitations related by the CI as “no running or jogging.”  The physical examination recorded a normal gait without assistive device, bilateral knee examinations that were “within normal limits” (specifying no effusion, tenderness, instability, or impingement), and “no detectable alteration in sensation, form or function of the right and left tibia and fibula.”  Bilateral knee ROM measurements were normal and the examiner specified the absence of painful motion.  For the bilateral knee condition the examiner stated, “No pathology is identified on physical examination to render a diagnosis.”  For the bilateral shin splints, he stated, “No residual effect identified.”  With regards to both conditions the VA examiner (board-certified in occupational medicine) opined that they did not “affect his functioning in his usual occupation or his activities of daily living.”  

The panel directed attention to its recommendations based on the above evidence.  The PEB rated the bilateral knee and leg pain 0%, coded 5022 (periostitis), citing normal passive ROM measurements by PT.  Painful motion was not addressed and the PEB did not articulate any VASRD criteria applied to rating.  The VA specified separate conditions but did not service connect the bilateral knee condition, coded 5014, nor bilateral shin splints,  coded 5262, based on the C&P examination, citing that there was no evidence of chronic disability for either condition.

With regards to separate ratings based on separately unfitting conditions, as per the above standards, the panel faced two issues in this case.  One was whether or not the knee and tibial conditions were separately unfitting diagnoses, and the other was whether or not each extremity was separately unfitting (either as two or potentially four conditions).  The panel first deliberated whether or not there were separately ratable conditions for each extremity.  Although there was a collateral knee diagnosis of RPPS, this was overlaid on the knee pain present from the stress reactions that were part of the same overall diagnosis affecting the tibias.  Members agreed that it would be unduly speculative to identify an unfitting pain component attributable to RPPS as a separate diagnosis from the tibial stress reactions/fractures; and, furthermore, even if a separately unfitting RPPS condition were conceded, it would be impossible to separately rate it without violating VASRD §4.14 (avoidance of pyramiding).  Likewise the only functionally relevant (i.e., unfitting) feature for the knee and mid-tibia was pain, and the panel agreed that it was unduly speculative to extricate the contribution from either component from the overall impairment for each leg.  

Panel members further agreed that a rating greater than 0% for tibial periostitis (shin splints),  even if conceded as separately unfitting, could not be supported.  Since painful motion of a long bone is not a consideration and stress fractures are not subject to malunion or other fracture complications, the only applicable code that might be considered for a compensable rating is analogously under 5262 (tibia and fibula, impairment).  In the absence of fracture complications, however, the latter only provides for rating of contiguous joint disability (knee in this case) that would again constitute pyramiding.  Therefore, separate knee and tibia ratings were dubiously justified based on fitness considerations and not advantageous regardless.  

Having concluded that separately ratable knee and tibial conditions were not supported, the panel turned to deliberation of whether each extremity was justified as separately unfitting and subject to separate service rating.  As with distinguishing between the fitness limitations of one condition versus the other, as above, the panel was confronted with the same issue regarding one extremity versus the other.  The MEB identified bilateral conditions failing retention standards, the profile encompassed bilateral limitations, and the commander’s statement did not implicate one extremity versus the other.  Given the pathology and functional limitations in evidence at the time of the NARSUM, it was not entirely clear whether there would have been unfitting impairment for each extremity or whether it was the combined effect of both extremities that precluded further military service.  The panel considered, however, that the C&P examination indicated that there was significantly less severity (and presumably functional impairment) by the time of separation, consistent with the typical clinical course for stress fractures and RPPS.  

Acknowledging that the issue of separate versus combined unfitness of the lower extremities was fraught with speculation whatever the resolution, the panel noted that the rating implications in this case were moot since members agreed that there was no §4.71a criterion in evidence to support a rating greater than 0% for either individual extremity.  Code 5022 for periostitis is fairly clinically specific for stress reactions/fractures since the pathology is confined to the periosteum (hard shell covering the bone), and that being the primary pathology as above, it is strongly supported as the applicable code.  Code 5022 defaults to §4.71a criteria for code 5003 (degenerative arthritis).  There was no ROM limitation at the knee supporting a minimum 10% rating.  Panel members further agreed that there was unsatisfactory evidence of painful motion (corroborated by the service PT and C&P examiners) to support a minimum 10% rating on that basis.  There was no effusion, locking, or other ratable findings for either knee, and none for either tibia as previously elaborated.  Although no rating greater than 0% was supported by the evidence under any applicable §4.71a code for either extremity, the panel considered whether a bilateral rating of 10% under code 5022 could be justified by the 5003 stipulation for a 10% rating based on the involvement of “two or more major joints.”  Although minimum compensable limitation of motion or painful motion was not in evidence, there was evidence for pain on use (specifically per the NARSUM functional limitations) that could be invoked as justification for the minimum 10% bilateral rating.  The panel majority, however, considered that this was not adequately justified, especially considering the C&P examiner’s opinions that there was no significant disability approaching separation.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel consensus was that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral knee and leg pain.  

Contended PEB Condition:  Bilateral Hearing Loss.  The panel’s main charge is to assess the fairness of the PEB determination that the condition was not unfitting.  The CI was diagnosed with bilateral high frequency hearing loss during MEB screening.  He was being evaluated for hearing aids at the time of the NARSUM.  The contended condition was profiled H2 profile which is not generally considered unfitting or a basis for MEB referral.  The condition was not implicated in the commander’s statement and did not fail retention standards.  There was no performance-based evidence from the record that it significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the bilateral hearing loss, so no additional disability rating is recommended.  


BOARD FINDINGS:  In the matter of the bilateral knee and leg pain and IAW VASRD §4.71a, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent recommends modification to a bilateral 10% rating and did not elect to submit a minority opinion.  In the matter of the contended bilateral hearing loss, the panel recommends no change from the PEB determination as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends there be no modification or re-characterization of the CI’s disability and separation determination.  





AR20180016694, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.






