













From: To:
 



IN REPLY REFER TO

1850
CORB:003
12 Feb 20

Director, Secretary of the Navy Council of Review Boards 
PD-2017-02177

Subj:	PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)

Ref:	(a) DoDI 6040.44
(b) PDBR ltr dtd 22 Feb 19

	Pursuant to reference (a), the PDBR reviewed your case and forwarded its recommendation (reference (b)) to the Department of the Navy of 15 October 2019 for appropriate action.


	On 31 January 2020, the Assistant Secretary of the Navy (Manpower & Reserve Affairs) accepted the recommendation of the PDBR of no change to your characterization of separation or disability rating assigned by the Department of the Navy's Physical Evaluation Board.


	The Secretary's decision on your PDBR application is final and is not subject to appeal or additional review by the Board for Correction of Naval Records.






 

RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXXX		CASE: PD-2017-02177 BRANCH OF SERVICE: MARINE CORPS	SEPARATION DATE: 20081230


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E2, Machine Gunner, medically separated for “lumbago” with a disability rating of 20%.


CI CONTENTION: Review of his back and additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB) was requested. The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20081014
VARD - 20090911
Condition
Code
Rating
Condition
Code
Rating
Exam
Lumbago
5237
20%
Thoracolumbosacral Spine Strain with Degenerative Disc Disease
5237
20%
20090615
Lumbar Spondylosis
Cat II




COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 60%

ANALYSIS SUMMARY:

Lumbago. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI suffered chronic back pain that worsened during a 2006 deployment to Iraq. He was diagnosed (MRI and discogram) with degenerative disc disease (L3-S1, most severe at L5/S1, mild neural impingement). He underwent surgery (percutaneous disc decompression at L5/S1) in September 2007, with no complications but without significant relief. There were bilateral radicular symptoms, but normal neurological examinations (5/5 strength), and neurosurgery opined that no  further surgical  intervention was indicated.   Post-operative STR

entries documented a normal gait and only modest range of motion (ROM) limitation. A physical therapy note in February 2008 documented flexion to 70 degrees (normal 90) and extension to 30 degrees (normal), and a subsequent entry noted flexion to mid-tibia (~65-75 degrees). There were no STR provider notes preceding the NARSUM that indicated more severe ROM limitation, significant spasm or guarding, or abnormal spinal contour. There was no STR evidence for any re-injury or other exacerbation of the condition after the surgical intervention.

The 23 July 2008 MEB NARSUM examination, 5 months prior to separation, documented nonspecific back pain aggravated by “bending over, prolonged standing and any other strenuous activity.” The physical examination recorded a normal gait and spinal contour without note of guarding, “mild” right paraspinal tenderness no spasm noted, and normal neurological findings. Recorded ROM measurements were flexion to 30 degrees and combined ROM of 150 degrees (normal 240), noted as “significantly pain limited.” The MEB’s DD Form 2808 physical examination 6 weeks later on 12 September 2008 documented flexion to mid-thigh (~20-30 degrees), but no tenderness and a normal spinal contour.

At the 15 June 2009 VA Compensation and Pension (C&P) examination, 6 months after separation, the CI reported low back pain with intermittent flares (4-5 hour duration) rated 9/10. The documented functional limitations were pain after 10 to 20 minutes of walking or 2 hours of sitting. The physical examination recorded a “stiff” gait, no note of tenderness or spasm, and normal neurological findings. Measured ROM was flexion to 45 degrees and combined ROM of 160 degrees, specifying pain at end ranges.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the lumbar spine condition 20%, coded 5237 (lumbosacral strain), without elaboration of the evidence or criteria applied. The panel agreed that the PEB’s Category II (conditions that contribute to the unfitting condition) diagnosis of lumbar spondylosis was intrinsic to the rated condition such that a separate rating could not be supported without pyramiding (VASRD §4.14), and was thus appropriately subsumed in the same rating. The VA conferred the same rating under the same code, based on the C&P examination and citing the applicable VASRD §4.71 spine criterion for thoracolumbar flexion.

There was disparate ROM evidence in this case with a significant implication for the panel’s recommendation. The NARSUM evidence for flexion to 30 degrees satisfied the §4.71a criterion for a 40% rating (“flexion ... 30 degrees or less”). The C&P evidence for flexion to 45 degrees fell within the range of the §4.71a criterion for a 20% rating (“flexion ... greater than 30 degrees but not greater than 60 degrees”). It was thus necessary for the panel to carefully consider the probative weight of the conflicting evidence, noting that the temporal relationship to separation and quality of the examinations were similar.

The panel ultimately concluded that the NARSUM documentation of flexion to 30 degrees (just meeting the threshold for the higher rating) was not sufficient to carry the determinant probative weight for its recommendation. It was considered that, although the NARSUM flexion was corroborated by the subsequent DD Form 2808 observation, it represented an unexplained deviation from the preceding STR evidence by multiple providers over an extended period of time. Such a severe limitation of flexion was also not consistent with the mild spasm and normal gait and spinal contour recorded by the NARSUM examiner, raising the question of whether the recorded measurement reflected the subjective pain threshold rather than objective ROM excursion. Additionally such severe ROM limitation was not consistent with the overall clinical severity, long-standing lumbar disc disease with minimally invasive surgery and modest ROM limitation at baseline. The panel therefore agreed that a 20% rating, but no higher, was justified for flexion greater than 30 degrees as reported in the C&P examination and by multiple service examiners.         After due deliberation, considering all the evidence and mindful of VASRD §4.3
(Reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication of the lumbar spine condition.


BOARD FINDINGS: In the matter of the lumbar spine condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication. There are no other conditions within the panel’s scope of review for consideration. Therefore, the panel recommends there be no modification or re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A. DD Form 294, dated 20170308, w/atchs Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record
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