





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-02200
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20051003


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Petroleum Supply Specialist, medically separated for “plantar fasciitis” and “migraine headaches,” rated 20% and 0%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  His conditions worsened and VA ratings increased.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20050829
VARD - 20060313
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Plantar Fasciitis
5399-5310
20%
Plantar Fasciitis, Bilateral
5276
10%
20051012
Migraine Headaches
8100
0%
Migraine Headaches 
8100
50%
20051012
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


ANALYSIS SUMMARY:  

Bilateral Plantar Fasciitis.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s plantar fasciitis began in February 2004 after doing sprints.  Examination revealed high longitudinal arches of the feet with tenderness along the plantar aspect of each foot.  At an emergency care clinic the CI complained of bilateral heel pain that radiated from the heel to the arch of her foot.  The diagnosis of plantar fasciitis was made and it was noted that insoles and soft cushions for her shoes had been previously prescribed.  X-rays of the right foot demonstrated a 1 mm calcific density at the inferior anterior margin of the calcaneus.  The calcaneal inclination angle appeared decreased and no spurs of the calcaneus were identified.  The calcific density may have represented an artifact, a small avulsion injury or ligamentous calcification.  X-rays of the left foot showed no evidence of a plantar calcaneal heel spur or other enthesophyte (an abnormal bony projection at the attachment of a tendon or ligament).  Pes planus was thought to be present, but a weight bearing lateral view of the foot was necessary to confirm.  Heel cups were prescribed on 14 May 2004.    

At the 23 March 2005 MEB NARSUM examination, 7 months prior to separation, the CI complained of constant foot pain.  Physical examination showed normal and regular dorsalis pedis and posterior tibial pulses.  Capillary refill time was immediate in all digits.  Skin temperature was normal.  No varicosities or edema was present.  Achilles and patellar deep tendon reflexes, sensation, skin color and pigmentation were normal and there were no scars.  There was a normal angle of the feet and the gait was normal.  Muscle testing was normal.  Ankle, subtalar joint, midtarsal joint and first metatarsophalangeal joint range of motion (ROM) studies were normal.  

During the 11 April 2005 MEB examination (recorded on DD Forms 2807-1 and 2808), 6 months prior to separation, the CI reported wearing inserts and night splints to help with her feet.  Physical examination revealed bilateral heel tenderness.  There was no limitation of movement and sensation was intact.  Her gait was normal, but she was unable to walk on her toes or heels secondary to pain.  

At the 12 October 2005 VA Compensation and Pension (C&P) examination, 9 days after separation, the CI reported chronic bilateral foot pain.  Injections to both feet provided no significant improvement.  Current treatment included shoe inserts and heel cups.  Physical examination showed the feet and ankles to be symmetrical in appearance.  There was no evidence of tenderness.  The CI was able to rise on heels and toes and to walk on them without evidence of discomfort.  Ankle ROM testing bilaterally revealed dorsiflexion of 20 degrees (normal) and plantar flexion of 45 degrees (normal) with no evidence of discomfort or loss of mobility.  X-rays of the feet demonstrated minimal pes planus on the left and moderate pes planus deformity on the right.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral plantar fasciitis condition 20%, analogously coded 5399-5310 (Group X), citing moderate disability.  The VA rated the bilateral plantar fasciitis condition 10%, 5276 (flatfoot, acquired: (pes planus)), based on the C&P examination, citing “whenever the weight-bearing line is over or medial to the great toe with inward bowing of the tendon Achilles, and pain on manipulation and use of the feet.”

The PEB combined the left and right foot conditions under a single disability rating, analogously coded 5399-5310 and rated 20%.  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  If the panel recommends separate fitness recommendations for each foot, its recommendations may not produce a lower combined rating than that of the PEB.  

The panel concluded there was not a preponderance of evidence in the service records which overcame the panel’s presumption that each foot condition was reasonably considered separately unfitting.  The panel then considered its rating recommendation for the unfitting foot conditions at the time of separation.  The panel recommends separate ratings for each foot at 10% using code 5399-5310 for moderate disability, which is consistent with the combined 20% PEB rating.  After due deliberation, and considering all of the evidence, the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral plantar fasciitis.

Migraine Headaches.  According to the STR and MEB NARSUM, the CI’s migraine headache condition began in January 2004 concurrently with an upper respiratory infection.  Treatment consisted of Midrin (a combination of acetaminophen, dichloralphenazone and isometheptene) for the migraine headaches.  The CI was seen in the emergency room (ER) on 27 January 2004 for a headache.  On 18 October 2004, the CI reported at an ER visit she was involved in a motor vehicle collision as the restrained driver and complained of head pain with questionable loss of consciousness.  A CT scan of the head was normal.  Treatment consisted of Vicodin (hydrocodone, a narcotic, and acetaminophen, a pain reliever) and Valium (diazepam, a muscle relaxer) as well as physical therapy.  

On 20 January 2005 the CI was seen in the ER and complained of nausea, vomiting, and a frontal/temporal headache that cleared with anti-emetic medication, Benadryl (diphenhydramine, an antihistamine), and fluids.  At a family care clinic visit on 1 February 2005 the CI reported the headache returned and medication helped only a little.  She had temporary relief with TENS (transcutaneous electrical nerve stimulation) only during treatment.  She was referred for chiropractic evaluation, which assessed post-traumatic headache syndrome.  At a troop medical clinic visit on 22 March 2005 the CI reported daily headaches located frontally, temporally and behind and between the eyes.  Neurologic evaluation was unremarkable, but the CI seemed to be distracted from her pain.  An injection of Toradol (ketorolac, an NSAID) was given and a trial of Elavil (amitriptyline for nerve pain) was commenced.  

The MEB NARSUM examination noted the complaint of migraine headaches treated with Elavil and Naprosyn (naproxen, an NSAID) as needed.  The physical examination was of the feet only.  During the MEB examination, the CI reported constant headaches.  The examiner checked normal neurologic on the clinical examination and listed headaches in the summary of defects and diagnoses.

At the neurology clinic on 19 April 2005, the CI reported headaches about three times a week since she started the Elavil and took Goody powder (aspirin, caffeine, and acetaminophen) for more severe migraines with some help, but without resolution.  Headaches were triggered by smells or light.  On examination the CI’s speech was fluent without aphasias.  She was alert and oriented times four.  Cranial nerves II-XII were unremarkable and motor, coordination, gait, Romberg’s test and deep tendon reflexes were all normal.  The neurologist’s impression was migraine headaches with rebound analgesia.  Recommendations included increasing the dose of Elavil and adding Zomig (zolmitriptan for headache relief) for breakthrough pain.  

The 18 May 2005 MEB neurology addendum, 5 months prior to separation, noted the complaint of headaches that occurred three times per week and were typically retro-orbital or fronto-temporal and lasted several hours with only mild improvement after abortive therapy.  She was on a headache preventive (Elavil) for several months without any changes in the headache frequency or severity and took medication every other day to abort a headache.  Neurological examination was unremarkable.  The neurologist noted the CI suffered from frequent migraines that were severe and prostrating in nature approximately three times per month and continued despite a frequently efficacious headache preventive even with an increased dose.  On 29 June 2005, a P3 profile was issued and was approved on 19 July 2005 for migraines without aura that indicated no mandatory exposure to bright sunlight during a migraine headache.

At the VA C&P examination, 9 days after separation, the CI reported two types of headaches, a dull one present upon arising in the morning and usually lasting all day and another that occurred about three times per month that lasted from 4-6 hours per occurrence.  She denied pre-headache auras; however, with the severe headaches she experienced nausea, occasional vomiting, photophobia (light sensitivity), and phonophobia (noise sensitivity).  The CI indicated she required four ER visits in the prior year and stated her headaches were incapacitating about 3 days per month.  Physical examination showed the CI was alert, pleasant, cooperative, and oriented times three and her cranial nerves II-XII appeared intact.  The Romberg test (for balance) was negative.  Vibration sensation and proprioception were intact.  There was no evidence of anxiety, depression or psychosis.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the migraine headaches 0%, coded 8100 (migraine), citing headaches occurring three times a month considered to be non-prostrating because there was no verification of visits to the ER or urgent care in the past year.  The VA rated the migraine headache condition 50%, coded 8100, based on the C&P examination, citing very frequent, completely prostrating and prolonged attacks productive of severe economic inadaptability.

After an extensive and detailed review of the CI’s headache condition, the panel agreed the headaches warrant a 30% rating since the PEB not only did not get it right, but it used a basis for excluding the appropriate rating by relying on the need to have gone to the ER or urgent care, a requirement not part of the VASRD.  Nevertheless, the CI did seek emergency care twice in January 2004 as well as receiving care in a clinic for a frontotemporal headache associated with, but independent of, a viral infection.  Another visit to the ER was unequivocally documented in October 2004 as a result of a motor vehicle accident where she had head pain.  She was again seen in the ER in January 2005 for a headache associated with a viral infection and reported daily, constant headaches at a physical therapy visit on 1 February 2005 that were helped only a little with medication.  Furthermore, on 22 March 2005 she was treated with intramuscular Toradol at a troop medical clinic when she had headache pain with a severity of 9/10 (10 being the worst pain).  Most importantly, the PEB failed to address the findings of either the neurology visit on 19 April 2005 or the MEB neurology addendum dated 8 May 2005, both of which addressed the headaches, and the essential details necessary to render a fair and accurate rating related to the frequency, severity and the prostrating nature of the headaches, which were clearly captured in the following words by the neurologist, an expert in the diagnosis and treatment of headaches:  “The headaches were described as throbbing in nature and associated with photophobia. They typically last several hours with only mild improvement after abortive therapy.  Headaches are triggered by peculiar smells or bright lights.  The CI “suffers from frequent migraines that are severe and, prostrating in nature approximately three times per month.  The frequent headaches have continued despite a frequently efficacious headache preventive.”  As noted above in regard to the CI’s bilateral plantar fasciitis, she was prescribed Vicodin, which a review of her medication profile from January 2005 through June 2005 revealed prescriptions filled three times specifically on 3 February 2005 (20 tablets), 20 April 2005 (30 tablets), and 15 June 2005 (30 tablets).  Therefore, not only was she taking prescribed medication that failed to control her severe headaches, but she also was taking a narcotic/pain reliever combination on a reasonably regular basis that likewise failed to bring about satisfactory control of her headache pain.  

The panel minority voted in support of the PEB’s rating of 0% based on its reliance on the commander’s statement for its documentation of the CI’s work.  However, not only did it not explicitly address the headaches, but it could not have done so since it was written on 7 April 2005, 12 days before the neurology visit on 19 April 2005, and 31 days before the MEB neurology addendum dated 8 May 2005.  More importantly, while the CI’s performance was satisfactory, she was placed in the orderly room, which prevented from performing her duties as a 92F (Petroleum Supply Specialist), where she receives and stores bulk and package POL [petroleum, oil and lubricants] products.  Issues and dispenses bulk fuels and water from storage and distribution facilities to using units.  Selects and submits samples of POL to laboratory for testing.  Performs petroleum and water accounting duties.  Operates equipment associated with petroleum and water distribution system and multi-product pipeline system.  Fuels and defuels vehicles, aircraft and stationary equipment.  Takes emergency precautions to prevent harm to self and facilities in event of petroleum spillage or fire.

Therefore, it would be unlikely for the commander to comment on the CI’s headaches since she was moved to the orderly room to work rather than under the ambient conditions of her MOS including exposure to bright lights, such as sunlight and reflections related thereto, or to peculiar smells, known triggers of her migraines.  Furthermore, the commander could not have known of the U3 profile that precluded no mandatory exposure to bright sunlight during a migraine headache that was written on 29 June 2005 and approved on 19 July 2005.  

However, the commander should have known of an individual sick slip dated 1 February 2005 that provided a profile for 2 weeks and indicated the CI should follow-up with her primary care provider regarding recurrent headaches.  However, while the commander had limited facts at his disposal to write a more timely and accurate statement, the PEB should have known about both the temporary profile as well as the permanent profile related to the headaches along with the neurology visit and MEB addendum.  However, the PEB could not have known of the CI’s VA C&P examination findings, 9 days post-separation, but more proximate to separation than any other examination in the STR and with a high probative value, but the panel minority was most certainly made aware of the CI’s history that of the two types of headaches she described, one occurred about three times per month that lasted from 4-6 hours per occurrence and the severe headaches when she experienced nausea, occasional vomiting, photophobia and phonophobia, both of the former symptoms of which would be problematic not only in her MOS, but in a multitude of civilian jobs.   Furthermore, the CI indicated she required four ER visits in the prior year and stated her headaches were incapacitating about 3 days per month.  Not only were reports of the headaches consistent from examination to examination, but they described severe headaches that meet the criteria for prostrating headaches.  Rather than addressing the severity of the headaches, the PEB failed to heed the CI’s words or the words of the neurologist, but the VA did focus on her history including her permanent profile, rather than the commander’s statement and assigned a 50% rating, a major deviation from the 0% rating by the PEB or the panel minority’s recommendation in support of a 0% rating.  Both the PEB and the panel minority missed the point that if one is assigned to and working in an orderly room, one need not find a dark room and lie down, since bright light and noise are less likely to be present or intense than an outdoors environment or a highly industrial environment where migraine inducing factors are more likely ubiquitous.  Furthermore, by awarding the maximum rating for the migraine headaches, the VA was particularly generous since the record did not support completely prostrating and prolonged attacks productive of severe economic inadaptability since the CI was working, albeit not in her MOS, but in the orderly room, which in the civilian working world offers a multitude of occupational opportunities where precipitating causes of migraines are less likely or unlikely to occur.

The issue in this case is which expert should be relied upon to determine the rating.  The panel majority favor the neurologist, whose expertise was supported by the VA examiner, rather than the commander, whose statement was prepared before the expertise of the neurologist was in evidence.  Furthermore, the PEB’s complete silence in regard to the neurologic findings, especially after an MEB neurology addendum was available for review and comment, remains enigmatic and disconcerting.  Similarly, the panel minority likewise afforded insufficient credence to the medical experts while the CI was on active duty and at the VA examination, very shortly after separation.  The panel majority provided rating options IAW VASRD §§4.1 (essentials of evaluative rating), 4.2 (interpretation of examination reports), 4.3 (resolution of reasonable doubt), 4.6 (evaluation of evidence), and 4.7 (higher of two evaluations) for 10% using code 8100, which requires “characteristic prostrating attacks averaging one in 2 months over last several months” and 30%, which requires “characteristic prostrating attacks occurring on an average once a month over last several months.”  The panel majority, based on the incontrovertible and overwhelming evidence in the record and substantiated by the neurology expert and supported in part by the VA, recommends a 30% rating based on prostrating headaches three times a month in contradistinction to the 0% rating, which requires “with less frequent attacks” assigned by the PEB and supported by the panel minority.

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 30% for the migraine headaches, coded 8100.  


BOARD FINDINGS:  In the matter of the bilateral plantar fasciitis, the panel recommends no change in the PEB adjudication.  In the matter of the migraine headaches, the panel majority recommends a disability rating of 30%, coded 8100 IAW VASRD §4.124a.  The single voter for dissent submitted the appended minority opinion.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  


CONDITION
VASRD CODE
PERMANENT RATING
Bilateral Plantar Fasciitis
5399-5310
20%
Migraine Headaches
8100
30%

50%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170404, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record




	


Minority Opinion

The minority voter recommends no characterization for the CI’s headache condition, concurring with the PEB’s finding of 0% as there was no objective (with emphasis) corroborating evidence in the record to show the CI experienced prostrating attacks, at any frequency, within the last four plus months prior to separation.  This effectively rules out the VASRD criteria for finding characteristic prostrating attacks occurring on an average once a month over the last several months or even characteristic prostrating attacks averaging one in 2 months over last several months.
  
There is no doubt this CI had headaches and at times they were debilitating.  However, the VA trains its raters to interpret the word “prostrating” as “having to be removed from one’s environment.”  To award such a rating under the VASRD 8100 code, there must be evidence, objective in nature, to demonstrate the occurrence of “characteristic prostrating attacks.”  There is zero objective evidence in the record that shows this was the case.  Although the PEB clumsily documented visits to the ER as an example of a prostrating attack, the fact remains, as the minority voter, I am convinced beyond a shadow of a doubt, the PEB fairly and accurately combed the CI’s medical record, prior to making its determination, for ANY evidence of a prostrating attack within the timeframe specified under the VASRD.

A subjective statement by the CI or a corroborating statement by a medical professional examining the CI, or the existence of a profile with duty limitations fail to meet the standard of objective evidence of prostrating attacks.  Furthermore, there is objective evidence in the record to the contrary Vis a Vis the Commanding Officer (CO).  Even though the CO statement pre-dates the profile (which limits exposure to sunlight – by the way this in no way substantiates a prostrating attack, moreover it is meant to mitigate the chance for the occurrence of such an attack), it clearly shows the CI performing at a high rate outside a deployable billet; and furthermore the CO detailed the CI’s limitations were completely described by her issues with her feet. 

Of note, there is evidence in the record that shows the CI was employed full time as a contractor working for the government, immediately post-separation and she was attending school and doing well.  The VASRD instructs under section 4.1 (essentials of evaluative rating): “the percentage ratings represent as far as can be practicably be determined the average impairment in earning capacity resulting from such diseases and injuries and their residual conditions in civil occupations.”  There was no such impairment evident immediately post separation in the CI’s civilian occupation or educational pursuits.

As the minority voter, I readily note the existence of emergency and clinic visits including that with a neurologist where headache extent and treatment were addressed.  However, all of this evidence pre-dates, by a significant amount of time, the window of observation under VASRD 8100.  Therefore, despite the expert opinion of the neurologist and the position of the VA based on its subjective interview with the CI and follow on examination and rating, I am unable to find evidence of characteristic prostrating attacks sufficient to support either a 10% or 30% rating, and therefore recommend maintaining the PEB determination of a 0% rating.



AR20180008785, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 50% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure

