





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-02366
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20071220


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard E-5, M1 Armor Crewman, medically separated for “chronic left shoulder and left knee pain” and “lumbosacral strain,” rated 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  Believes he had unfitting conditions not addressed at the time of his discharge and requests review of these conditions.  The complete submission is Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20071019
VARD – 20060119 and 20060913
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Shoulder and Left Knee Pain
5099-5003
10%
Residuals, Left Shoulder Injury
5201
20%
20051114



Bilateral Knee Condition
5099-5003
NSC
20051114
Lumbosacral Strain
5237
10%
Chronic Lumbosacral Strain
5237
40%
20051110
Hiatal Hernia
Not Unfitting
Small Hiatal Hernia with Reflux up to Mid Esophagus
7346
30%
20051114
Gastroesophageal Reflux
Not Unfitting




Benign Thyroid Nodule
Not Unfitting
No VA Placement
Hearing Loss
Not Unfitting
No VA Placement
Hyperlipidemia
Not Unfitting
No VA Placement
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  80%





ANALYSIS SUMMARY:  

Chronic Left Shoulder and Left Knee Pain.  The PEB combined the left shoulder and knee pain under a single disability rating, coded analogously to 5003, and rated 10% with application of the US Army Physical Disability Agency (USAPDA) pain policy and AR 635-40 B24.f.  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the left shoulder and knee pain conditions are presented separately, with attendant recommendations regarding separate unfitness, and separate rating if indicated.  

The following history pertains to the unfitting conditions detailed below.  According to the service treatment record and MEB narrative summary (NARSUM), the right-hand dominant CI was involved in an IED blast in July 2005 while on patrol in Iraq.  Upon return from that patrol he was seen at an aide station with a complaint of shoulder, back, and knee pain.  His pain persisted for the duration of the deployment and following demobilization.  

Left Shoulder.  Electrodiagnostic testing on 31 January 2006 showed normal findings for the left upper extremity.  An MRI of the left shoulder the next day was unremarkable other than an abnormal shape to the clavicle (collar bone) consistent with old trauma or a congenital variation.  Pathology of the shoulder itself was not present.  This (abnormal shape) was seen again on a 14 August 2006 CT scan which showed some degenerative changes but was otherwise unremarkable.  No shrapnel was evident.  On follow-up in orthopedics on 20 July 2007, it was noted that the CI had persistent pain but was able to perform light duty.  On examination flexion was 100 degrees and abduction 90 degrees (normal 180 for both).  Both were limited by pain and   impingement was present.  His strength was normal.  There was neither rotator cuff weakness nor atrophy.  

During the 7 August 2007 MEB examination (recorded on DD Forms 2807-1 and 2808), 5 months prior to separation, the CI had decreased range of motion (ROM) of the left shoulder, but a normal neurological examination.  The 28 August 2007 MEB NARSUM examination noted that an MRI had shown evidence of impingement.  It also noted that non-surgical treatment had failed to improve his function sufficiently for full duty (but light duty was manageable).  Physical examination showed flexion of 105/105/110 degrees and abduction of 90/85/85 degrees.  Limitation was due to pain.  

At the 27 March 2008 VA Compensation and Pension (C&P) evaluation, 3 months after separation, the CI reported decreased grip strength on the left.  Physical examination showed 3/5 strength without atrophy and with positive signs of impingement.  Flexion was 90 degrees and abduction was 70 degrees.  X-rays were not repeated.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB combined the left shoulder and knee conditions and rated under one condition, 10%, analogously coded 5099-5003 (arthritis, degenerative), citing the USAPDA pain policy.  The VA rated the chronic left shoulder pain condition 20%, coded 5201 (arm, limitation of motion of: at shoulder level) based on the C&P examination, citing decreased ROM with associated pain.  

The panel first considered if the left shoulder was separately unfitting when separated from the left knee condition.  Signs of impingement were documented and reduced ROM was present following the IED explosion up through and after separation.  The shoulder was profiled, the commander noted the CI could not perform overhead work, and the MEB found it medically unacceptable.  The evidence supported a finding that the left shoulder was separately unfitting at separation.  The panel then considered the rating.  A 20% rating is supported under the code 5201 for limitation in motion.  Absent malunion of the humerus or ankylosis of the shoulder, a higher rating is not supported by the evidence.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the left shoulder condition, coded 5201.  

Left Knee.  The CI reported bilateral knee pain following the IED explosion.  VA C&P X-rays on 10 November 2005 were normal.  There was a paucity of clinical encounters for the left knee until the CI was in the MEB process.  During the MEB examination (recorded on DD Forms 2807-1 and 2808), no specific comment was made regarding the left knee.  The MEB NARSUM examination, noted the history of injury.  Physical examination showed flexion of 125/130/130 degrees (normal 140) and normal extension with limitation due to pain.  The panel noted that right knee ROM was actually less than the left knee.  Both knees were stable and the gait was normal.  

At the C&P evaluation, the CI reported he was limited to walking to two blocks, but this was not attributed to any specific disability.  Upon physical examination the CI had a normal gait without the use of an assistive device.  The knee was not specifically examined.  The panel observed the VA examination for the knee had originally been accomplished on 14 November 2005, 25 months prior to separation.  That examination also noted a normal gait and stable knees.  The examination in 2005 showed flexion of 135 degrees and extension of 0 degrees bilaterally with normal strength.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB combined the left shoulder and knee conditions and rated under one condition, 10%, analogously coded 5099-5003 (arthritis, degenerative), citing the USAPDA pain policy.  The VA did not service-connect the left knee condition.  

The panel first considered if the left knee was separately unfitting when separated from the left shoulder condition.  The ROM was near normal and actually better than the right side.  The X-rays, gait, and strength were normal on the PEB examination.  No clinical visits specific for the knee were found in evidence in the year prior to separation.  It was not specifically implicated by the commander and while there was an L3 profile, it did not specifically comment on the knee.  However, the knee was found to be medically unacceptable by the MEB.  The panel determined that while the knee did not appear to be unfitting at separation, the evidence was not sufficient to overcome the implied PEB adjudication of separate unfitness.  X-rays were normal and the limitation in the ROM was not compensable under coding specific for the knee.  Instability was absent and signs of meniscal irritation were not recorded.  The panel observed the CI did not have an actual diagnosis for a knee condition other than knee pain.  A 10% rating could be supported using the code 5260 (limitation of flexion) given the presence of painful motion if there was documented articular or periarticular pathology.  None was documented though and, accordingly, a 0% rating is supported.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 0% for the left knee pain condition, coded 5299-5260.  

Lumbosacral Strain.  The CI reported low back pain (LBP) following the IED explosion.  An X-ray done on 10 November 2005 for the initial C&P showed a few osteophytes (indicative of chronic degenerative changes), but was otherwise unremarkable.  Again, there was a paucity of clinical evidence for review prior to entry in the MEB process.  

The MEB NARSUM examination, noted complaints of LBP.  Physical examination showed, after rounding, flexion of 75 degrees (normal 90) and a combined ROM of 215 degrees (normal 240).  The gait and contour were normal.  Tenderness and spasm were present.  

The post-separation C&P was done for an increase in the evaluation of his back, shoulder, and reflux (below).  He stated that he could walk two blocks before he needed to sit down.  On examination, he had a normal gait and did not use an assistive device.  Spasm was present on palpation.  Flexion was limited by pain to 40 degrees and the combined ROM was 100 degrees due to pain.  The neurological examination was intact.  The panel observed that the significant limitation in motion is not consistent with a normal gait.  X-rays were not repeated.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 10%, coded 5237 (lumbosacral strain), citing tenderness and painful motion.  The PEB noted the presence of an antalgic gait and tenderness in its adjudication.  The panel noted though that while spasm was recorded, the gait was noted to be normal at both the MEB ROM measurements and the VA examination which bracket separation.  The VA rated the lumbosacral strain condition 40%, also coded 5237, based on the C&P examination 2 years prior to separation and continued following the post-separation evaluation, citing forward flexion of the thoracolumbar spine of 30 degrees or less on the initial examination.  As noted, these ROM values are not consistent with the normal gait recorded nor are they consistent with the pathology in evidence.  A higher probative value is assigned to the PEB evaluation.  It supported the 10% rating adjudicated by the PEB.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the back pain condition.  

Contended PEB Conditions:  Benign Thyroid Nodule; Hearing Loss; Hyperlipidemia; Hiatal Hernia; Gastroesophageal Reflux (GERD).  The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting.  None were specifically profiled other than the hearing which was an H2.  The CI had a P3 profile, but it is not clear from what condition this had been assigned.  None of the conditions were implicated in the commander’s statement and all were judged to meet retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the left shoulder condition, the panel recommends a disability rating of 20%, coded 5201 IAW VASRD §4.71a.  In the matter of the left knee condition, the panel recommends a disability rating of 0%, coded 5299-5260 IAW VASRD §4.71a.  In the matter of the lumbosacral strain condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the contended benign thyroid nodule, hearing loss, hyperlipidemia, hiatal hernia, and GERD conditions, the panel recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  




The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Left Shoulder Pain
5201
20%
Chronic Left Knee Pain
5299-5260
0%
Lumbosacral Strain
5237
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170302, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record 



AR20180011271, XXXXXXXXXXXXXXXXXX


XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans
Affairs. 
Sincerely,					      
Enclosure







	


