





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-02438
BRANCH OF SERVICE:  army 	SEPARATION DATE:  20050804


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, X-Ray Specialist, medically separated from the Temporary Disability Retired List (TDRL) for “major depressive disorder” with a disability rating of 10%.


CI CONTENTION:  “The PEB incorrectly deviated from VASRD standards in its assessment of SPC Walker's condition and should have granted a disability rating of at least 30%.”  Additionally, an attached legal brief was reviewed by panel members.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:  

SERVICE PEB - 20050701
VARD - NA
Condition
Code
Rating
Condition
Code
Rating
Exam
Major Depressive Disorder
9434
10%
No VA Examination in Evidence Proximate to Separation 
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  NA


ANALYSIS SUMMARY:  

Major Depressive Disorder (MDD).  According to the service treatment record and the MEB narrative summary (NARSUM), the CI first presented for mental health care in December 1999.  Her primary complaint was depression and she was admitted soon afterwards for suicidal ideation.  She was re-admitted in January 2000 with an overdose and superficial wrist lacerations, and was subsequently referred for MEB.  

At the 21 March 2000 VA Compensation and Pension (C&P) psychiatric examination, 6 weeks before TDRL placement, the CI stated she felt slightly better but still had episodes of depression and crying spells.  The MSE recorded a somewhat anxious, constricted mood but appropriate affect, and was otherwise normal without suicidal ideation or cognitive impairment.   The Axis I diagnosis was dysthymia characterized as mild depression with an Axis II diagnosis of borderline personality disorder.  The Global Assessment of Functioning (GAF) assignment was 85 (minimal impairment).  The CI was separated and placed on TDRL on 5 May 2000.  

During the 11 May 2005, final TDRL evaluation, 3 months before TDRL removal, the CI reported depressive symptoms not previously mentioned, which included “difficulty with sleep, feelings of depression, irritability, tearfulness, poor concentration, low energy, poor appetite, anhedonia, and passive suicidal ideation.”  She described several symptomatic episodes of varying lengths of time, but was not able to confirm that any episode last 2 weeks or longer.  The examiner noted no hospitalizations during the TDRL period and that she remained under outpatient care with improvement since the last evaluation.  Consistent with previous TDRL examinations, the CI admitted to poor medication compliance “despite her self-report that she was able to have improved mood overall when on medications.”  She was employed part-time as a cardiac imaging technician “without major difficulties … [but] … having periods of irritability.” The MSE recorded a depressed “though better than usual” mood, mostly restricted affect, no suicidal ideation, and intact cognition.   The Axis I diagnosis was mild MDD, in partial remission, with an Axis II diagnosis of personality disorder, not otherwise specified.  The GAF score was 65 (mild symptoms) with “considerable” social and industrial impairment assessed (IAW criteria of DoDI 1332.39).  The examiner opined the “lack of compliance with recommended medication is likely to impede her recovery [and it] is not likely that this patient will improve sufficiently to meet medical retention standards.”

In her appeal of an Informal PEB decision for a 10% permanent separation rating, the CI referred to a doctor’s opinion that underlying issues caused her forgetfulness and non-compliance.  She stated she was improving with therapy and “back on my meds for a few months.”  A medication profile after the formal PEB proceedings corroborated the medication usage.

There was no VA treatment or examination proximate to final separation in evidence.  There were, however, multiple outpatient behavioral notes from a military treatment facility that encompassed a probative 12-month period after final separation.  These reflected a stable and improving course, portrayed by mild symptoms with GAF scores in the 70-75 range, and several mentions of “improvement in managing stress.”  One depressive cycle was noted in an entry on 19 June 2005, 10 months after TDRL removal, and characterized as “high anxiety and moderate depression over weekend,” with reference to situational confrontations at family events and a GAF assignment of 62 that day; no occupational consequences were elaborated.  In a follow-up entry a week later, the examiner documented a return to mild symptoms with a GAF score of 75.  

The panel directed attention to its rating recommendation based on the above evidence.  The formal PEB rated the MDD 10% rating, coded 9434 (MDD), citing part-time employment and non-compliance with treatment (latter attributed as a reason for TDRL removal, not as a basis for rating).  The DA Form 199 decision opined, “The PEB considers your condition to have improved so as to be ratable at less than 30%;” and, did not incorporate a deduction for non-compliance nor pursue a deduction for the contribution from the personality disorder (not service-ratable IAW DoDI 1332.38 [E5.1.3.9.2]).  

Panel members first noted that the provisions of VASRD §4.129 for any “mental disorder that develops in service as a result of a highly stressful event” were not applicable to this case.  The panel then turned to deliberation of a fair rating recommendation based on criteria of §4.130 applied to the severity of disability in evidence at final separation.  Panel members first agreed that the temporally probative evidence would not support criteria for a 50% rating which requires “occupational and social impairment with reduced reliability and productivity...”  The evidence over the TDRL period established that the psychiatric acuity at the time of TDRL placement (recurrent admissions, persistent suicidal ideation, etc.) had stabilized and improved considerably.  The CI’s functioning at the end of TDRL was relatively intact and her symptoms were improving.  Deliberations thus settled on recommendations for a 10% rating (occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress; or symptoms controlled by continuous medication) versus a 30% rating (occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks).   

Panel member consensus was that the evidence at TDRL removal suggested the CI’s periods of more significant depression were mostly (if not exclusively) associated with periods of stress, and that her depressive cycles were increasingly less frequent and protracted.  The clinical course documented in the final TDRL evaluation, as well as immediately after final separation, indicated mild baseline symptoms controlled by medication (when compliant), and satisfactory functioning at work.  Her statement to the formal PEB, corroborated by the medication profile, confirmed she was compliant with treatment at the time of final separation.  There was no indication her part-time status was forced by her psychiatric symptoms rather than by childcare needs and choice.  The panel majority agreed the CI’s clinical picture was reasonably characterized as “symptoms controlled by continuous medication,” when compliant (as she was at separation), subject to exacerbation “during periods of significant stress.”  Although the symptoms during the MDD cycles could be characterized as more than “mild,” these were increasingly less frequent with the CI’s favorable response to stress management proximate to separation.  Member consensus therefore was the overall psychiatric impairment was more reasonably aligned with the §4.130 language for a 10% rather than a 30% rating.  The latter denotes periods of occupational impairment that arise independently of stressors; and, additionally specifies intermittent periods of occupational incapacity, for which there was no evidence during the period subject to rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the MDD condition.  


BOARD FINDINGS:  In the matter of the major depressive disorder and IAW VASRD §4.130, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170406, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record 









MINORITY OPINION:  

The minority dissents from the majority conclusion that the psychiatric evidence at the time of final separation was most consistent with §4.130 criteria for a 10% rating, and asserts that it was better aligned with the 30% criteria.  

Although the evidence encompassing the period of final separation indicated that the CI was on a favorable course and had hopefully surmounted her compliance issue, she continued to manifest depressive cycles with significantly severe symptoms as elaborated by the final TDRL examiner and quoted in these proceedings.  These symptoms were certainly not fairly characterized as “mild or transient” as specified in the 10% language; and, furthermore, the continuing cycles of more severe depression were not firmly established as arising “only” during periods of significant stress as also specified in the 10% language.  There was no firm evidence for the presence of “intermittent periods of inability to perform occupational tasks” as specified in the 30% language, but the latter could not be excluded given the limited work demands of the CI’s part-time employment status.  The minority therefore endorses a well-grounded conclusion that the overall psychiatric impairment was more reasonably aligned with the criteria for a 30% rating than with those for 10%, especially considering the imperative of reasonable doubt. 

The Secretary is respectfully requested to consider the minority recommendation that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Major Depressive Disorder
9434
30% 
COMBINED
30%





AR20180005912, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:  


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

A copy of this decision has been provided to the counsel you listed on your application, XXXXXXXXXXXXXXXXXX.

Sincerely,					      
Enclosure

