





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXX 	CASE:  PD-2017-02481
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20070607
  

SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard E4, Motor Transport Operator, medically separated from the Temporary Disability Retired List (TDRL) for “chronic migraine headaches” with a disability rating of 0%.  


CI CONTENTION:  “Conditions have been deemed worse with time and have led to secondary problems that require treatment.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20070508
VARD - NA
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Migraine Headaches
8100
0%
No VA Examination Proximate to Separation in Evidence
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  NA


ANALYSIS SUMMARY:  

Chronic Migraine Headaches.  According to the service treatment record and MEB narrative summary (NARSUM), the CI had a history of migraine headaches since March 2003.  Despite various trials of multiple medications, her headache symptoms remained.  The CI was placed on the TDRL on 20 August 2003.  The 30 November 2006 MEB NARSUM examination, 6 months prior to removal from the TDRL, noted complaints of at least daily headaches, localized to the right frontal region.  Pain intensity waxed and waned from 3-10/10.  She typically had to lie down in a dark, quiet room as pain became more intense.  Sleep generally helped with pain, however she frequently experienced restless sleep.  Physical examination (PE) showed the CI was awake, alert and oriented times three.  A thorough neurologic examination remained normal.  She continued to experience recurrent migraine episodes that did not significantly change in frequency or severity since being placed on TDRL.  

At the time of the primary care clinic appointment on 30 January 2007, 4 months prior to TDRL removal, the CI reported having a headache for 2 days.  Pain was reported as continuous and throbbing.  She experienced photophobia, dizziness and nausea.  On examination the CI was alert and oriented.  Treatment consisted of oral medication and she was returned to duty.  The case file also contained two buddy attestation letters on behalf of the CI that were dated 28 April 2007, 5 weeks prior to TDRL removal.  One letter stated, “The [CI] has really bad migraine headaches that cause her at times to pass out” and “She [the CI] has to sit in complete darkness when her migraines are at their worst.”  The second letter, like the first, also emphasized [the CI’s] need to be in darkness when her headache symptoms occurred.    

At the time of the neurology clinic appointment on 21 June 2007, 2 weeks after removal from the TDRL, the CI reported having continued headaches that interrupted her sleep and lasted for 2-3 hours.  She stated that the headaches were aggravated by light and sometimes associated with nausea.  Pain intensity was endorsed at 4-8/10 and was alleviated by resting in bed and darkness.  A trial of multiple medications did not provide her any significant pain relief.  She endorsed having approximately two headaches per week.  Her PE documented the CI was awake, alert and oriented times four.  A detailed neurologic and mental status examination were completely normal.  

A neurology addendum dated 28 June 2007, 3 weeks after TDRL removal, reported normal results of a brain scan done in April 2007.  Additionally, the provider documented that “…the majority of time [the CI’s] headaches wakes her up in the morning and lasts for 2-3 hours” and [were] “alleviated by resting in bed and darkness.”  Numerous encounters remote to separation noted the CI’s history of “passing out” occurred when she received the smallpox vaccine while in service.  

The panel directed attention to its rating recommendation based on the above evidence.  The CI was removed from TDRL with a permanent disability disposition of separation with severance pay at 0%.  The PEB cited not meeting the requirement for VASRD coding as having prostrating headaches.  There was no VA examination proximate to separation in evidence.  

The unequivocal code for rating migraine headache is 8100, and the VASRD §4.124a rating schedule for 8100 rests heavily on the frequency of “characteristic prostrating attacks … over last several months.”  The rating options under 8100, which are open to consideration in this case, rely on the frequency and severity of ‘prostrating’ attacks.  The DoDI 1332.39 (in effect at separation, but since rescinded) required that “the Service member must stop what he or she is doing and seek medical attention.”  

Although the panel has the latitude to adhere to this definition (since it is not prohibited by the VASRD), member consensus was that the panel obligation to render “fair and equitable” recommendations IAW DoDI 6040.44 justifies flexibility with this fairly rigorous threshold.  Rather than require rigid proof of medical attention for each episode to characterize it as prostrating, it is reasonable to invoke sufficient evidence that rated attacks force the abandonment of work or current activity to treat the headache. 

The first positive impairment rating under VASRD code 8100 is 10% which requires support of both headache frequency and prostration.  All panel members first agreed that the consistent reporting of headache symptoms indeed supported the criteria of occurring on an average of at least once in 2 months over the last several months; therefore, the determination of being “prostrating” in nature is necessary for a positive impairment rating.  

After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority concluded that a review of the record supported a conclusion that, during the several months prior to separation, the CI experienced prostrating headaches occurring on average once per month.  A rating of 30% was therefore justified.  The minority member opined that that the preponderance of evidence shown in treating the CI’s headache symptoms remained more to do with being in a darkened environment and not that of actual prostration.  Additional support of this conclusion included inconsistencies of symptoms originating while asleep and or such action being described as “typical” and not constant.  Therefore, the panel majority recommends a disability rating of 30% for the migraine headache condition, coded 8100.  


BOARD FINDINGS:  In the matter of the migraine headaches condition, the panel majority recommends a disability rating of 30%, coded 8100 IAW VASRD §4.124a.  The single voter for dissent recommends no change in the PEB’s adjudication and did not elect to submit a minority opinion.  There are no other conditions within the panel’s scope of review for consideration. 

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Migraine Headaches
8100
30%
  


The following documentary evidence was considered:  

Exhibit A.  DD Form 294, dated 20170216, w/atchs  
Exhibit B.  Service Treatment Record  
Exhibit C.  Department of Veterans Affairs Record  



AR20180015178, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					       




Enclosure







	


