





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-02484
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20090727


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E1, Infantryman, medically separated for “chronic left lower leg pain” and “low back pain,” rated 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  “It’s been eight years and all of the injuries are still negatively effecting my life.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20090514
VARD - NA
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Lower Leg Pain due to Tibial Stress Reaction
5299-5262
10%
No VA Examination Proximate to Separation in Evidence
Low Back Pain
5239
10%

Chronic Neck Pain
Not Unfitting

Headache Syndrome


Post Deployment Insomnia


Episodic Right Shoulder Pain


Substance Abuse Disorder


COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  NA


ANALYSIS SUMMARY:  

Chronic Left Lower Leg Pain Due to Tibial Stress Reaction.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s left lower leg pain began with acute pain and swelling in November 2006 after a parachute landing.  X-rays showed no fracture and he was diagnosed with a “bad sprain” and issued crutches.  Subsequent MRIs and bone scans showed evidence of overuse injuries.  The July 2008 bone scan showed strong focal uptake in the left anterior distal tibia cortex, and spotty uptake in the posterior left tibia cortex.  

During the November 2008 MEB examination (recorded on DD Forms 2807-1 and 2808), 8 months prior to separation, the CI reported tenderness over the left tibia above the medial malleolus.  Physical examination revealed tenderness over the left tibia and distal third of the right tibia.  Range of motion (ROM) of the ankle was normal with no pain or crepitus but there was evidence of slight tenderness over the deltoid ligament.  Manual muscle testing along with sensory and deep tendon reflex examinations of the lower extremities were unremarkable.  The 7 January 2009 orthopedics physical examination, 6 months prior to separation, showed mild tenderness over the anterior mid leg on the left side.  There was no tenderness of the left knee or ankle and both were stable on ligamentous examination.  Pain was unresponsive to conservative treatment.  Motor and sensory findings were normal.  January 2009 X-rays of the left leg showed no stress fracture.  

The 28 January 2009 MEB NARSUM examination, 6 months prior to separation, noted complaints of constant pain in his distal, anterior left shin about one inch above the boot line, and radiating up and down the left leg.  The pain was present at rest but it became much sharper when attempting to run or perform prolonged weight bearing.  The leg pain was worse when he ascended or descended stairs, walked more than half a mile, tried to run or jump, when exposed to cold weather, and when attempting to pivot on his left foot.  The extremity felt better when he avoided offending activity, consumed alcohol, or used marijuana.  The CI reported the pain would awaken him from sleep at least twice every night.  He reported symptoms had been stable for nearly 2 years.  Physical examination referenced the 10 November 2008 physical examination.  There was no VA examination proximate to separation in evidence.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the left lower leg condition 10%, analogously coded 5299-5262 (tibia and fibula, impairment – with slight knee or ankle disability), citing, “the pain precludes sustained use of the ankle but permits normal activities of daily living.”  The panel concluded the left stress fracture was healing and unfitting with continued pain in the left leg that impaired function.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the left lower leg pain.  

Low Back Pain.  According to the STR and MEB NARSUM, the CI’s back pain became significant during deployment to Iraq in 2007.  He reported no specific event but believed that wearing the full combat load placed strain on the low back.  Conservative treatment with medications, physical therapy (PT), and home exercise did not relieve the pain.  At the 7 November 2008 PT examination, 8 months prior to separation, the CI reported most of the pain was over the mid-back.  The physical examination found a normal posture but a slow, steady, non-antalgic gait.  The CI was able to heel/toe walk without difficulty and squat without pain.  ROM was within normal limits and there was mild thoracolumbar erector spinae soft tissue guarding.  X-rays showed a mild thoracolumbar dextro-curvature with mild multilevel degenerative changes in the lower thoracic spine with some loss of height off the mid and low vertebral bodies.  The addendum to the report of medical examination 3 days later noted diffuse tenderness in the lumbar para spinal muscles.  The CI pointed to L5 as the focus of his pain but there was no tenderness.  Straight leg raise (SLR) testing was negative.  ROM showed flexion to 112 degrees (normal 90) and extension to 27 degrees (normal 30) and combined ROM of 235 degrees (normal 240).  Back hyperextension was the most painful maneuver.  There was no evidence of muscle spasm.  The 14 December 2008 MRI, 7 months prior to separation, noted bilateral L5 spondylolysis and grade I spondylolisthesis and disk degeneration at L1-L2 and L2-L3 with minimal degenerative changes in various facet joints.  

The 28 January 2009 MEB NARSUM examination, 6 months prior to separation, noted complaints of constant pain through his spine, worse in the region between the scapulae.  His back pain accelerated in cold weather and when lifting more than 25 pounds.  His back felt better with a long hot shower or if he consumed alcohol and marijuana.  There were flare-ups of back pain with excessive activity and pain awoke him two to three times per night.  The CI reported he could run, if necessary for his own safety, and could tolerate walking, riding, or swimming at his own pace.  The CI reported he had worsening back pain and estimated it was 50% to 75% worse, interfering more with his daily activities and sleep pattern.  Physical examination showed an antalgic gait that favored the left leg slightly but did not require a cane or other assistive device.  Spinal contour was grossly normal.  There was tenderness throughout the spinal column, most marked in the thoracic region.  There was tenderness in the paravertebral muscle in the bilateral lumbar region and in the right thoracic region with palpable spasm.  SLR testing was negative bilaterally at 90 degrees.  He able to walk on his toes and heels, squat, and rise unassisted.  The first of three thoracolumbar spine ROM measurements in degrees using a goniometer showed flexion 82, extension 42 and combined ROM 232 degrees.  Extension was most painful and strength, sensory, and reflexes were normal.   

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back pain 10%, coded 5239 (spondylolisthesis or segmental instability), citing tenderness with consideration given to VASRD §4.10 and §4.40.  The panel majority agreed that a 10% rating was justified for tenderness and flexion 82 degrees as reflected in the MEB NARSUM.  There was no muscle spasm or guarding severe enough to result in an abnormal gait or spinal contour, thus the next higher 20% rating was not justified on this basis.  There was no evidence of intervertebral disc syndrome, which resulted in incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under that alternate VASRD formula.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority concluded there was insufficient cause to recommend a change in the PEB adjudication for the back pain.  
 
Contended PEB Conditions:  Chronic Neck Pain, Headache Syndrome, Post Deployment Insomnia, Episodic Right Shoulder Pain, and Substance Abuse Disorder.  The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting.  None of the conditions were profiled or implicated in the commander’s statement, and none failed retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  Substance abuse disorder does not constitute a physical disability, IAW DoDI 1332.38.  Therefore, the panel has no basis for recommending it as unfitting.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the left lower leg pain condition and IAW VASRD §4.71, the panel recommends no change in the PEB adjudication.  In the matter of the low back pain and IAW VASRD §4.71, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion. In the matter of the contended chronic neck pain, headache syndrome, post deployment insomnia, episodic right shoulder pain and substance abuse disorder, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170318, w/atchs
Exhibit B.  Service Treatment Record



AR20190007190, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,					      
Enclosure











Minority Opinion:

The minority voter determined that the presence of an antalgic gait due to paravertebral muscle spasm in the bilateral lumbar region, as reported on the MEB examination 6 months pre-separation, supports a 20% rating, coded 5239.   

While there was also evidence of left leg pain due to a stress fracture at one point, X-rays in January 2009 showed no evidence of a lesion in the leg and there was evidence of multi-level degenerative disease in the lower thoracic spine.   On both the PT and MEB examinations there was evidence of an altered gait.  Admittedly, an altered gait could be attributed to more than one malady but that is speculative, especially since there is more than one injury in this case.  However, there is specific, precise evidence of paravertebral muscle spasm and abnormal gait, per examination and in accordance with the VASRD rating scale pertaining to the thoracolumbar back.  Again, there is imaging evidence of injury to the lower back.  No further explanation is required and IAW established guidelines, the physical findings meet VASRD criteria for 20% disability rating.  

Therefore, the minority voter recommends the ROP be modified as follows:

After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the low back condition, coded 5239.

Furthermore, the minority voter recommends the Board Findings be modified as follows:

In the matter of the low back condition, the panel recommends a disability rating of 20%, coded 5239 IAW VASRD §4.71a.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  


CONDITION
VASRD CODE
PERMANENT RATING
Chronic Left Lower Leg Pain due to Tibial Stress Reaction
5299-5262
10%
Low Back Pain 
5239
20%
COMBINED
30%
	


