





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXX		CASE: PD-2017-02519 BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20051017


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard E3, Health Care Specialist, medically for “chronic right hip pain” with a disability rating of 0%. “Arthritis, bilateral knees” was determined to have existed prior to service (EPTS) and was not rated.


CI CONTENTION:  Review all conditions.  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20050926
VARD - 20060606
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Right Hip Pain…
5099-5003
0%
Right Hip Fracture Postoperative
5010
10%
20060403
Arthritis, Bilateral Knees
5003
---%
Arthritis Both Knees
5003
NSC
STR
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS: 10%

ANALYSIS SUMMARY:

Chronic Right Hip Pain. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI injured her hip after tripping in a hole while running in November 1999. She was diagnosed with a right femoral neck stress fracture, and after failing conservative treatment, she underwent an open reduction and internal fixation of the fracture in February 2000, with screws removed in December 2001. At a clinic visit on 10 May 2004, she reported occasional right hip pain, worse with activity, as well as bilateral knee pain (see below). The examiner noted no tenderness, atrophy, effusion, varus or valgus deformity, and or pelvic asymmetry. There was pain with motion in all planes, but no crepitus, and normal motor strength and sensation. Right hip X-rays demonstrated evidence of the two prior screws, which had been removed, but otherwise normal bony anatomic alignment without indication of a new fracture.

The 12 May 2005 MEB NARSUM examination, 5 months prior to separation, noted complaints of residual right hip pain, with a notable worsening of pain 8 months earlier from prolonged standing or increased activity.  The examiner referred to physical therapy (PT) range of   motion

(ROM) measurements which, in degrees, showed: right hip flexion to 120 (normal 125), extension to 25 (normal 20), adduction to 45 (normal 25), abduction to 60 (normal 45), and external rotation to 45 (normal).

At the 3 April 2006 VA Compensation and Pension (C&P) examination, 6 months after separation, the CI reported weakness and stiffness status post right hip femoral neck pinning. Physical examination showed no signs of edema, effusion, weakness, tenderness, redness, heat, abnormal movement, or guarding of movement. Measured ROM, in degrees, showed: right hip flexion was to 110, extension to 20, adduction to 25, abduction to 45, and external rotation to
60. Joint function after repetition was limited by pain, fatigue and weakness, but there was no additional loss of motion.  Hip X-rays showed no acute abnormalities.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the right hip condition 0%, analogously coded 5099-5003 (arthritis, degenerative), citing the US Army Physical Disability Agency pain policy and slight/intermittent pain. The VA rated the right hip condition 10%, coded 5010 (traumatic arthritis), based on the C&P examination, citing painful or limited motion of a major joint. Panel members agreed that while there was no compensable limitation of motion (5251, 5252 or 5253), there was evidence of painful motion supporting a 10% rating IAW §4.59. Alternatively, the panel adjudged that a 10% rating for mild hip disability ,under analogous code 5299-5255 (femur impairment), was warranted since the CI continued to have pain after the femoral stress fracture was repaired and healed prior to separation. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the right hip condition, coded 5299-5255.

Bilateral Knee Arthritis. According to the STR and MEB NARSUM, the CI reported bilateral knee pain in October 2004, in the absence of specific trauma, but worsened by increased activity with occasional popping. At the clinic visit on 10 May 2004, she complained of bilateral knee pain, and the provider noted normal symmetry, with no atrophy, effusion, or varus or valgus deformity. All tests to determine knee instability and meniscal pathology were negative, and there was no ligamentous instability of the ankles or inflammation of the tensor fascia lata or iliotibial band. Bilateral knee X-rays revealed minimal medial compartment arthritis with normal bony anatomic alignment and no evidence of fracture.

The MEB NARSUM examination noted the complaint of arthritis in both knees. Physical examination showed the ability to heel and toe walk and no knee pain, swelling, warmth, or redness. Anterior and posterior drawer signs (to determine instability) were negative, and PT measurements showed right knee ROM from 0-130 degrees (normal 0-140) and left knee ROM from 0-140 degrees, with a note that “knee end flexion was most painful motion.” There was no VA knee examination proximate to separation in evidence, however, the 6 June 2006 VA Rating Decision indicated arthritis of both knees existed prior to service, based on a December 1999 bone scan, 3 months after service entry, which showed “changes in the knees.”

The panel directed attention to its rating recommendation based on the above evidence. The PEB determined that the bilateral knee pain was an EPTS condition, citing “compelling evidence to support a finding that the current condition is not associated with any military service and was not permanently aggravated beyond natural progression by such service. There is no evidence to support a direct relationship between the right hip stress fracture and the Soldier's current bilateral knee arthritis. There is no documentation of permanent aggravation resulting from military duty. Your current state of unfitness, with respect to the bilateral knee arthritis, is the result of the natural progression of knee arthritis while not on active duty.” The VA did not service connect the bilateral knee condition citing no evidence that the condition permanently worsened as a result of service.
The panel first determined that the bilateral knee arthritis was unfitting based on the CI’s profile, although the commander’s statement did not address the knees at all. The STR had very limited information related to the knees and thus could not determine which knee was better or worse as the NARSUM was unclear about which knee had painful endpoint flexion. However, bundled conditions are reasonably considered to be separately unfit for rating unless a preponderance of evidence shows an individual condition is not unfit and therefore not ratable separately. Therefore, panel members adjudged that both the right knee and the left knee could warrant separate ratings.

The panel then addressed the issue of whether or not the bilateral knee arthritis was associated with military service and/or permanently aggravated beyond natural progression by such service. While primary documentation of the 1999 bone scan was not in evidence in the STR, the fact that changes, although not specific, existed while in service favors service aggravation, albeit the clinical manifestations did not become evident until years later. Furthermore, the clear and unmistakable standard must be met by the government, which indicated compelling evidence, but did not provide any specific details to support its position. Furthermore, the PEB indicated “bilateral knee arthritis, is the result of the natural progression of knee arthritis while not on active duty.” The panel majority favored that view, since there was no evidence of any further injury or treatment in the STR until 2004, and determined that no rating could be recommended. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the bilateral knee condition.


BOARD FINDINGS: In the matter of the right hip condition, the panel recommends a disability rating of 10%, coded 5299-5255 IAW VASRD §4.71a. In the matter of the bilateral knee condition and IAW VASRD §4.71a, the panel majority recommends no change in the PEB adjudication. The single voter for dissent submitted the appended minority opinion. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Right Hip Pain
5299-5255
10%

The following documentary evidence was considered:

Exhibit A. DD Forms 294, dated 20170315 & 20190911, w/atchs Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record

Minority Opinion. The minority voter determined the bilateral knee pain is unfitting and did not exist prior to service, but occurred as a result of service, which was originally documented by bone scan as changes of the knees in 1999 when the CI was on active federal service, and manifested as bilateral knee pain in 2004, which confirmed the bilateral knee arthritis. At issue here is the clear and unmistakable standard, which must be met by the government. While it indicated there was compelling evidence to support a finding that the current condition is not associated with any military service, it did not provide any specific details to support its position. Furthermore, the PEB indicated “bilateral knee arthritis, is the result of the natural progression of knee arthritis while not on active duty.” While there is a degree of truth to that statement, since the STR had very limited documentation related to the knees, nonetheless, the CI had documented episodes of both IDT and AD between November 2003 and November 2004 as well as well as the several preceding years. Therefore, for the PEB to suggest without any degree of certainty or supportive documentation is clearly contrary to the “clear and unmistakable standard.” Therefore, in the absence of any evidence that the CI had any knee pathology prior to enlistment, which she noted in her appeal, she clearly met the presumption of soundness. Thus, a rating for the bilateral knees is warranted. The CI had a full ROM of the knees, but the NARSUM indicated pain at the end of flexion; however, it was unclear which knee or whether both knees had the pain. Therefore, since the CI had a full ROM of the knees and the pain was  at the end of the motion(s), it would be a stretch to assign a separate rating to either or both knees for painful motion with functional loss (based on VASRD §§4.59, 4.40. and 4.45). However, because there was X-ray evidence of arthritis of both knees and no evidence of any incapacitating episodes, a 10% rating, coded 5003, is appropriate. There likewise was no limitation of motion which attained a 10% rating under the diagnostic codes for limitation of flexion or extension (5260, 5261). There was no history or evidence of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258), or history of surgery to remove a meniscus (5259) to support a rating under those codes. There was no fracture, nonunion or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262). Therefore, the minority voter recommends the ROP be modified as follows:

After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the bilateral knee condition, coded 5099-5003.

BOARD FINDINGS: In the matter of the chronic right hip pain condition, the panel recommends  a disability rating of 10%, coded 5299-5255 IAW VASRD §4.71a. In the matter of the bilateral knee condition, the panel recommends a disability rating of 10%, coded 5099-5003 IAW  VASRD
§4.71a.  There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Right Hip Pain
5299-5255
10%
Arthritis, Bilateral Knees
5099-5003
10%

COMBINED
20%





AR20190015714, XXXXXXXXXXXXXXXXXXXXXXXXXX 

Dear XXXXXXXXXXXXXXX

The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found that your disability rating should be modified but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed) and I accept its recommendation.  This will not result in any change to your separation document or the amount of severance pay.  A copy of this decision will be filed with your Physical Evaluation Board records.  I regret that the facts of the case did not provide you with the outcome you may have desired.
  
	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,








Enclosure



