





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXX		CASE: PD-2017-02533 BRANCH OF SERVICE: NAVY	SEPARATION DATE: 20071001


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an O-3, Inspector General, medically separated for “spondylosis, all levels, facet arthropathy herniated disc with chronic radiculopathy, low back pain” and “small left lateral disc protrusion at L3/4...impinging on the existing left L3 nerve root,” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION: His condition has worsened and required three right knee arthroscopies and a partial knee replacement, as well as left knee and bilateral great toe problems. The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20070130
VARD – 20071205*
Condition
Code
Rating
Condition
Code
Rating
Exam
…Low Back Pain (LBP)
5242
10%


Lumbosacral Strain


5237


NSC*


20040604
Bilateral Neural Foraminal Narrowing at L3-4
Cat II




Lumbar Disc Degeneration
Cat II




Multilevel Spondylosis w/o Acute Osseous Abnormality
Cat II




Transitional Anatomy with Bilateral Pseudoarthroses at L5
Cat II




...Left L3 Nerve Root Impingement
8720
10%

No VA Placement
Electrodiagnostic Evidence of Moderate Chronic L5 and S1 Radiculopathy on the Right and Left
Cat II

Lumbosacral Radiculopathy Neuritis
Cat II

Left Knee Pain, Arthritis, Possible Medial or Lateral Meniscus Tear
Cat III

Left Knee Condition

5257

NSC*

20040604
Leg Limitation of Flexion, Left
Cat III




Leg, Limitation of Flexion, Right
Cat III
R. Knee…Meniscus
5259
10%*
20040604
Bilateral Great Toe Implant Arthropathy
Cat III
Left Great Toe…
5281
NSC
20040604


Right Great Toe…
5281
NSC
20040604
Gout
Cat III
No VA Placement
Inflammatory Arthropathy
Cat III
No VA Placement
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 10%*
*Later VARD (BVA remand): back 5242 at 10%; knees left 5260 at 10%, right 5259 at 20%; combined 50%, effective by 20071001.

ANALYSIS SUMMARY:

LBP. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s low back condition began in April 2002 after sustaining an injury during physical readiness testing. The 4 August 2006 MEB NARSUM examination, 14 months prior to separation, noted complaints of back pain and stiffness and pain radiating mainly to the left leg, and only slightly improved after intervention of “surgery” with injections and radiofrequency ablation. The examiner documented “a slow, but otherwise normal reciprocal gait” with no imbalance, and low back tenderness and straightening (abnormal contour). He had a diminished S1 reflex and a positive straight leg raise (SLR) for radicular symptoms on the left. Thoracolumbar range of motion (ROM) measurements showed flexion to 60 degrees (normal 90) and combined ROM of 150 degrees (normal 240), with painful motion. Diagnostic imaging showed multilevel lumbar disc degeneration, herniation and degeneration (consistent with the diagnoses listed above) and electrodiagnostic results indicated moderate chronic L5-S1 radiculopathy on both sides. The CI was considered a potential surgical candidate. During the 31 August 2006 MEB examination (recorded on DD Forms 2807-1 and 2808), he complained of LBP, and physical findings revealed paraspinal muscle spasm, positive SLR testing on the left, and back ROM limited by pain. During the 13 December 2006 NARSUM addendum examination, 10 months before separation, he reported chronic radicular back pain and an inability to run. Physical examination showed full lumbar spine ROM with negative SLRs, and normal lower extremity strength and sensation.

The 16 April 2007 physical therapy (PT) examination, 6 months before separation, was for complaints of continued LBP, and the provider noted a normal gait, low back tenderness, increased myofascial stiffness, and paresthesia in the left L5-S1 distribution. Lumbar ROM was measured as flexion to 35 degrees (normal 60), with pain and stiffness, extension to 10 degrees (normal 25), and lateral flexion to 8 degrees (normal 25) on both sides. The 21 May 2007 PT visit also showed a normal gait, tenderness, and myofascial stiffness, with lumbar flexion to 45 degrees, extension to 10 degrees, and lateral flexion to 9 and 11 degrees. There was pain and stiffness on motion, and decreased paresthesia in the left L5-S1 distribution. There was no VA back examination proximate to separation in evidence.

The panel directed attention to its rating recommendation based on the above evidence. The Formal PEB (FPEB) rated the low back condition 10%, coded 5242 (degenerative arthritis of the spine), citing radiographic evidence of spondylosis and lower back flexion to 60 degrees. The PEB also listed multiple conditions as Category II diagnoses (see chart above) that contributed to the disability in this case, and panel members agreed that these were related to the low back condition and could not be separately rated IAW §4.14 (avoidance of pyramiding; more than one rating based on the same impairment is prohibited). The VA did not initially service connect the low back condition, but following appeal, rated the back condition 10%, coded 5242, effective January 2004 based on VA examination performed in 2004. The panel deliberated over the probative value of the examinations in evidence, noting that the PT measurements were for lumbar ROM and varied between the equivalent of 55-65 degrees of thoracolumbar ROM. Panel members agreed that the NARSUM examination was most comprehensive, cited by the FPEB, and had the highest probative value for rating, and thus a 20% rating, but no higher, was justified for limitation of flexion greater than 30 degrees but not greater than 60 degrees. There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the low back condition, coded 5242.

L3 Nerve Root Impingement (Left-Sided Radiculopathy). The complaints and findings for radiculopathy are detailed above under the unfitting back condition. The FPEB rated the left- sided radiculopathy 10%, coded 8720 (sciatic nerve neuralgia, paralysis of, incomplete), with a not unfitting right-sided radiculopathy, indicating that lower extremity symptoms and findings
on the right did not rise to the level of being unfitting. The PEB listed the following conditions as related Category II diagnoses: electrodiagnostic evidence of moderate chronic L5 and S1 radiculopathy on the right and left, and lumbosacral radiculopathy neuritis. Panel members agreed that these conditions were related to the underlying diagnoses causing the radiculopathy and could not be separately rated IAW §4.14. There was no VA placement of radiculopathy proximate to separation. The panel noted that while there was a left lower extremity electrodiagnostic abnormality, as well as pain and paresthesias, gait was normal and there was no significant motor weakness or atrophy. Thus, the left sciatic neuralgia did not more nearly approximate the next higher “moderate” (20%) disability picture at separation. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the FPEB adjudication for the left L3 radiculopathy, nor sufficient evidence that there was an unfitting right lower extremity radiculopathy.

Contended PEB Conditions: Left Knee Pain, Arthritis, Possible Medial Or Lateral Meniscus Tear; Leg Limitation Of Flexion, Left; Leg, Limitation Of Flexion, Right; Bilateral Great Toe Implant Arthroplasty; Gout; and Inflammatory Arthropathy. The panel’s main charge is to assess the fairness of the PEB’s determinations that the contended conditions were not unfitting. The conditions were not noted on limited duty forms or specifically implicated in the non-medical assessment. The MEB forwarded “osteoarthrosis, unspecified whether generalized or localized, lower leg” and “unspecified arthropathy involving multiple sites” to the PEB on NAVMED 6100/1; most likely implicating the left knee and bilateral feet when considering the NARSUM assessment and findings. The FPEB detailed the history and findings for the bilateral knee conditions including prior right knee surgical repairs (in 2002 without complications) and considered all left lower extremity unfitting symptoms under the unfitting left L3 radiculopathy. Left great toe surgery was performed in 2005 without complications. There was no performance-based evidence from the record that the conditions significantly interfered with satisfactory duty performance at separation, although records indicated post-separation worsening. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended conditions, so no additional disability ratings are recommended.


BOARD FINDINGS: In the matter of the low back condition, the panel recommends a disability rating of 20%, coded 5242 IAW VASRD §4.71a. In the matter of the left L3 radiculopathy and IAW VASRD §4.124a, the panel recommends no change in the PEB adjudication. In the matter of the contended left knee, bilateral leg and toe conditions, gout, and inflammatory arthropathy conditions, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Spondylosis, All Levels, Facet Arthropathy Herniated
Disc with Chronic Radiculopathy, Low Back Pain
5242
20%
Small Left Lateral Disc Protrusion at L3/4...Impinging
on Existing Left L3 Nerve Root
8720
10%

COMBINED
30%
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IN REPLY REFER TO
6040
CORB:003 14 May 21

From: Director, Secretary of the Navy Council of Review Boards To:	XXXXXXXXXXXXXXX

Subj:	Physical Disability Board of Review Determination Ref:	(a) 6040.44(Series)
	The Physical Disability Board of Review (PBDR) reviewed your case in accordance with reference

(a) and forwarded their recommendation for action.

	On 23 April 2021 the Assistant Secretary of the Navy (Manpower and Reserve Affairs) accepted the PDBR’s recommendation of an increase in disability rating to 30% and placement on the Permanent Disability Retired List effective the date of your discharge. This decision was then sent to Navy Personnel Command for appropriate action.


	The PDBR determination is final and not subject to appeal or review.



