





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXXXX		CASE: PD-2017-02844 BRANCH OF SERVICE: MARINE CORPS	SEPARATION DATE: 20060715


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Rifleman and Mortarman, medically separated for “severe closed-head injury with associated mild cognitive impairment” with a disability rating of 20%.


CI CONTENTION: Review of all conditions requested. The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20060519
VARD - YYYYMMDD or NA
Condition
Code
Rating
Condition
Code
Rating
Exam
Severe Closed-Head Injury with Mild Cognitive Impairment
8045-6299-6204
10%


Seizure Disorder Status Post Closed Head Trauma with Basilar Skull Fracture



8045-
8910




20%




20060405

8045-8999-8910
10%




Generalized Tonic/Clonic Seizures


Cat II




Post-Concussive Syndrome





Encephalomalacia [MRI Findings]





Gliosis





Cognitive Deficits





Grade III Concussion





Unspecified Cerebral Artery Occlusion ...
Unfitting*




Adjustment Disorder w/Anxiety
Cat IV
No VA Placement
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: #% or NA
* De facto not unfitting. Forwarded by MEB but not adjudicated by the PEB.


ANALYSIS SUMMARY:

Severe Closed-Head Injury with associated Mild Cognitive Impairment. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI suffered blunt head trauma (fall from a moving vehicle) in February 2004. This was associated with significant cranial injuries (frontal subdural hematoma, subarachnoid hemorrhage, frontal contusions, and basilar skull fracture); but, neurosurgical intervention was not required and there were no other serious injuries. He underwent a rehabilitative program for traumatic brain injury (TBI) and experienced an exceptionally good outcome. He was prescribed an anticonvulsant (Dilantin) for a period of

time, as seizure prophylaxis, but experienced no seizures during recovery and it was discontinued. He suffered from headaches for a time, but they resolved. Clinical entries from April and May 2005 describe him as asymptomatic with no cognitive or other complaints. Neuropsychological testing from that time yielded results in the average to normal ranges.

The CI was returned to full duty but experienced a witnessed major seizure (loss of consciousness, tonic-clonic activity, tongue biting, etc.) in November 2005, 8 months before separation. An electroencephalograph was normal, and he was placed back on Dilantin. He remained seizure- free for the remainder of his service. Some short-term memory and speech complaints (not elaborated) first surfaced in the STR a couple of months after the seizure event. The 25 January 2006 MEB NARSUM examination, 6 months prior to separation, documented “some mild speech and memory recall difficulties” with no report of headaches, dizziness, or other subjective symptoms at that time. Comprehensive neurological and mental status examinations were normal.

Shortly after the NARSUM, the CI developed a complaint of episodic dizziness (consistent with vertigo) followed by periods of unsteadiness. The frequency of these episodes was not specified and the duration was variable (“minutes to hours”). The unsteadiness was characterized as “feels himself off balance” with no note of staggering in any available evidence. Objective vestibular testing (rotation chair) was interpreted as “minimally abnormal.” This history was documented in a 26 February 2006 addendum to the NARSUM, 5 months before separation. The examiner opined that the prognosis for these unpredictable episodes of unsteadiness was uncertain and that they rendered the CI “unsuitable” for continued active duty. Repeat neuropsychological testing was documented by a final 15 March 2006 addendum to the NARSUM, 4 months before separation. This documented the CI’s report that “he has noticed some mild memory problems that have not interfered with his duties,” although he described his memory as “somewhat sluggish.” The vestibular symptoms were noted but not elaborated, and there was no mention of headaches or any other neurological symptoms. The examiner summarized the overall results of the testing as “the patient demonstrated some very good performances across most cognitive domains, especially considering his history of a moderate TBI.” Specifically the short-term memory elements were scored in the average to high average ranges.

At the 5 April 2006 VA Compensation and Pension (C&P) examination, 3 months before separation, the CI reported problems with memory (“cannot remember names, directions or recent events”) and a decline in concentration. He continued to complain of “loss of balance, unsteadiness, slight spinning” and noted that his symptoms were worsening in frequency without further elaboration (no indication of staggering). The physical examination, including neurological findings, was normal.

The panel directed attention to its rating recommendation based on the above evidence. The PEB conferred separate ratings for the overall head injury: 10% under code 8045-8999-8910 (brain disease due to trauma rated analogously as epilepsy, grand mal), and 10% under code 8045-6299-6204 (brain disease due to trauma rated analogously as peripheral vestibular disorder). The VA rated only the seizures due to head trauma, 20% under code 8045-8910 (as above for the PEB, but not analogously), based on the C&P examination and citing the applicable criterion “at least one major seizure in the last 2 years.”

The panel first noted that a consolidated rating for TBI under code 8045 by the VASRD in effect at the time of separation was a maximum of 10%. This would have subsumed the vestibular element, but specified that “purely neurological disabilities” including seizures were subject to separate rating. It was also noted that a rating under code 8045 was subject in this case to the VA Training (“FAST”) Letter, TL06-03, dated 13 February 2006. This permitted substitution of a rating based on an individual element (cognitive impairment or dizziness in this case) if it yielded a more favorable rating than the maximum 10% allowed by code 8045. Nevertheless, a
consolidated rating under code 8045 was not favorable over the separate ratings conferred by the PEB (as below).

The panel next addressed the separate rating for vestibular disorder as conferred by the PEB. This included consideration of whether it could be fairly subsumed under a consolidated 8045 rating as introduced above, with application of the FAST letter, for a 20% rating based on the seizure component. This would yield an equivalent rating to the PEB’s combined rating and remain compliant with DoDI 6040.44. Members agreed, however, that the PEB’s separate rating of the vestibular disorder with unfitting conditions, corroborated by the opinion in the NARSUM addendum that it separately precluded retention, negated that option. The panel does not have the latitude for making unfavorable recommendations countering a PEB determination that a condition was separately unfitting and ratable.

With regards to the fairness of the PEB’s rating for the vestibular disorder, the panel agreed that it was appropriate. Code 6204 is precisely applicable and the only higher rating is 30% for “dizziness and occasional staggering.” Panel members agreed that there was no evidence for staggering to support that criterion. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the vestibular disorder.

Finally the panel addressed the separate seizure rating conferred by the PEB. Per VASRD §4.124a, seizures are classified as major (as in this case) or minor and are rated under a general formula. Ratings are based on the frequency of major or minor seizures, and a 10% rating is for “a confirmed diagnosis of epilepsy with a history of seizures.” The 20% criterion cited above by the VA was satisfied by the single major seizure less than a year before separation. It can be argued that the index seizure (not predictable, leading to the diagnosis and untreated) should not be applied to rating. It was possible, although not stated, that the PEB applied this logic. The panel, however, must premise its recommendations strictly on VASRD rating language, and the latter does not provide for exempting the index seizure from rating. The panel thus agreed that the 20% criterion was satisfied. The criteria for any higher rating was not supported by the evidence. After due deliberation, considering all the evidence and conceding VASRD §4.3 (reasonable doubt), the panel recommends a 20% rating for the seizure condition under code 8045-8910.

Contended PEB Conditions: Generalized Tonic/Clonic Seizures; Post-Concussive Syndrome; MRI, Significant Bifrontal Orbitofrontal Encephalomalacia and Small Left Temporal Encephalomalacia; Gliosis; Cognitive Deficits; Grade III Concussion; and, Unspecified Cerebral Artery Occlusion without Mention of Cerebral Infarction. The condition descriptions just listed quote the full nomenclature employed on the PEB’s formal findings and/or the MEB’s listed submissions. None of them were elaborated in STR notes, or in the NARSUM outside the context of the overall rated condition(s). The encephalomalacia, gliosis, and cerebral arterial occlusion were imaging findings (MRI, 9 November 2005) that were a result of the head trauma but did not constitute separate diagnoses with distinctly attributable disabilities. The post-concussive syndrome (and redundant Grade III concussion) was an umbrella diagnosis for the rated condition(s) without separately ratable components other than those already addressed. The separately listed seizure disorder and cognitive deficits were clearly redundant with the rated condition(s). None of these conditions could be separately coded and rated without violation of VASRD §4.14 (avoidance of pyramiding); thus, they were all appropriately subsumed in the panel’s recommendation for the primary condition(s).

Contended PEB Condition: Adjustment Disorder with Anxiety. Adjustment disorder is a condition that does not constituting a physical disability, IAW DoDI 1332.38. Therefore, the panel has no basis for recommending it as unfitting. After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the adjustment disorder.
BOARD FINDINGS: In the matter of the seizure disorder due to closed head injury (subsuming mild cognitive impairment), the panel recommends a disability rating of 20%, coded 8045-8910 IAW VASRD §4.124a in effect. In the matter of the vestibular disorder due to closed head injury and IAW VASRD §4.87, the panel recommends no change in the PEB adjudication. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Seizure Disorder Due to Closed Head Injury
8045-8910
20%
Vestibular Disorder Due to Closed Head Injury
8045-6299-6204
10%

COMBINED
30%

The following documentary evidence was considered:
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IN REPLY REFER TO
6040
CORB:003 14 May 21

From: Director, Secretary of the Navy Council of Review Boards To:	XXXXXXXXXXXXXXXXXX

Subj:	Physical Disability Board of Review Determination Ref:	(a) 6040.44(Series)
	The Physical Disability Board of Review (PBDR) reviewed your case in accordance with reference

(a) and forwarded their recommendation for action.

	On 23 April 2021 the Assistant Secretary of the Navy (Manpower and Reserve Affairs) accepted the PDBR’s recommendation of an increase in disability rating to 30% and placement on the Permanent Disability Retired List effective the date of your discharge. This decision was then sent to Navy Personnel Command for appropriate action.


	The PDBR determination is final and not subject to appeal or review. 


