





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-02908
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20080115


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard E6, Military Police, medically separated from the Temporary Disability Retirement List (TDRL) for “major depressive disorder” with a disability rating of 10%.


CI CONTENTION:  His condition never improved.  The complete submission is at Exhibit A.


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:

SERVICE PEB - 20071107
VARD - 20071205
Condition
Code
Rating
Condition
Code
Rating
Exam
Major Depressive Disorder
9434
10%
Major Depressive Disorder
9434
70%
20060717
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  70%


ANALYSIS SUMMARY:

Major Depressive Disorder (MDD).  According to the service treatment record and MEB narrative summary (NARSUM), the CI’s mental health condition began around August 2003 due to marital and financial problems.  The CI endorsed a history of depressed mood, sleep disturbance, anhedonia, guilty ruminations, decreased energy, and poor concentration.  He was separated and placed on the TDRL on 26 February 2004.  The CI was re-evaluated in 2005 and the PEB determined the MDD was not stabilized and the CI was maintained on the TDRL.  

At the 7 September 2007 TDRL re-evaluation, 4 months prior to TDRL removal, the CI reported he “feels the same as he normally feels although he is at times depressed.”  He reported nightmares about Iraq and issues at work.  He was still employed full-time as a deputy sheriff for 8 years. The CI had no history of psychiatric hospitalization, emergency room treatment, or suicidal or homicidal ideation.  He was divorced for the second time after a marriage that lasted 4 years and was currently in another relationship for the past 2.5 years.  He noted that his relationship was “not bad” and “pretty good.”  He enjoyed watching TV, reading, and walking his dog.  He noted that he was “pretty much a loner” and that he was somewhat depressed but not really that bad now.  Mental status examination was unremarkable with the exception of depressed mood and affect.  A Global Assessment of Functioning (GAF) score of 50 (serious to moderate symptoms) was assessed.  

During the 27 September 2007 TDRL evaluation (the previous examination was returned with a specific request that a psychiatrist complete the examination), 4 months prior to TDRL removal, the CI noted complaints of feeling either depressed or anxious or both on most days.  He was able to achieve 5-6 hours of sleep a night and many times he had nightmares related either to combat or the problems he had with his ex-wife.  He also had nightmares related to how he felt he was treated by the military after he returned from Iraq.  He reported low energy, problems with concentration, and irritability.  The CI noted that at times he had thoughts of suicide, but denied ever making an attempt.  He continued to work without any loss of time; however, he got into arguments at times with co-workers and infrequently had to leave work to relieve stress.  The CI reported some benefit from antidepressant medication.  Mental status examination documented depressed mood and flat tone with flat affect.  All other aspects of the examination were unremarkable.  The diagnoses of MDD, recurrent, moderate; and anxiety disorder NOS were recorded.

At the 22 September 2008 VA C&P mental disorder examination, 8 months after TDRL removal, the CI reported “My symptoms are about the same.” He complained of how he was treated by the military.  He reported mood and anxiety symptoms that included depressed mood, lack of pleasure, sleep disturbance, panic attacks, and nightmares.  The CI reported positive relationships with his girlfriend of 3 years, his daughter, and his girlfriend’s daughter.  He and his girlfriend had bought a house together.  He was still working as a deputy sheriff, 45 hours a week, and briefly had additional employment as a security guard at a bar, but quit after he got stabbed by a customer.  Although the CI reported taking sick leave once a month from work due to stress symptoms and arriving to work late a couple of times a month, there was no indication of being placed on probation or written up for workplace issues.  Mental status examination demonstrated mild attention problems, no problem with memory, and no evidence of formal thought or psychotic disorder.  His mood was noted to be depressed.

The panel directed attention to its rating recommendation based on the above evidence.  The CI was removed from TDRL with a permanent disability disposition of separation with severance pay at 10%, coded 9434 (major depressive disorder).  The panel members first agreed that the provisions of VASRD §4.129 for a “mental disorder that develops in service as a result of a highly stressful event” were not applicable.  

The panel considered the absence of emergency room treatment or hospitalization, and that his condition was stable in the context of not requiring ER treatment or hospitalization during the months prior to TDRL removal and the 8 months after.  The panel also noted that, despite the reported problem with sleep and panic attacks, the CI was able to maintain employment without any reported threats of dismissal.  The CI worked for many years in an environment considered very stressful.   He reported calling in sick once a month and arriving late to work at times due to stress.  A letter from his employer stated he was absent from work 2-3 days a month, complaining of headaches and not feeling well.  There was no indication of occupational impairment due to symptoms, no report of lack of concentration, workplace violence, panic attacks, or falling asleep on the job.  The CI had stable relationships with his girlfriend and his child.  He considered himself a loner and spent time reading and engaged in activities on the internet, but was able to go shopping with his girlfriend and to the movies with his daughter. 

Panel members agreed the 10% rating and no higher was justified for “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the major depressive disorder at the time of TDRL removal.


BOARD FINDINGS.  In the matter of the major depressive disorder and IAW VASRD §4.130, the panel recommends no change in the PEB adjudication at TDRL removal.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170421, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record



AR20180011644 XXXXXXXXXXXXXXXXXX 




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

A copy of this decision has been provided to the counsel you listed on your application, Disabled American Veterans (DAV), VARO Bldg 65, Room 121, 2200 Fort Roots Drive, North Little Rock, AR 72114-1756.

Sincerely,					      




Enclosure


