





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-03260
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20090319


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Multiple Launch Rocket System (MLRS) Crewmember, medically separated for “degenerative arthritis of the lumbar spine” with a disability rating of 20%.  


CI CONTENTION:  “Rating too low, Board didn’t address all conditions, nor conditions related to service-ending incident/injury.  Review all conditions. “   The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20081205
VARD - 20090506
Condition
Code
Rating
Condition
Code
Rating
Exam
Degenerative Arthritis of the Lumbar Spine
5242
20%
Lumbar Strain, Status Post Herniated Intervertebral Discs
5243-5237
20%
20090202
Adjustment Disorder with Anxiety and Depressed Mood
Not Compensable
Adjustment Disorder with Depression and Anxiety
9440
30%
20090212
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


ANALYSIS SUMMARY:  

Degenerative Arthritis of the Lumbar Spine.  According to the MEB narrative summary (NARSUM), the CI injured his back while carrying a simulated casualty during training in late 2007, however, the applicable entry in the service treatment record (STR) described an onset of low back pain while moving furniture.  The pain persisted and an MRI in January 2008 demonstrated multilevel disc disease (L3-L5 bulge with “mild right neuroforaminal narrowing” at L5/S1).  An electrodiagnostic study was normal and surgery was not recommended.  

Various STR entries noted grossly observed limitation of range of motion (ROM), with some characterizing it as “moderate.”  Measured ROM by a chiropractor in February 2008 showed flexion to 35 degrees (normal 90) with a combined ROM of 100 degrees (normal 240).  Formal ROM measurements for the MEB by physical therapy (PT) on 4 June 2008 were flexion to 40 degrees with a combined ROM of 140 degrees.  The majority of treatment records described normal gait and spinal contour, but there was occasional mention of abnormalities.  There was no STR documentation of more severe ROM limitation or incapacitating episodes.  

At the 22 September 2008 MEB NARSUM examination, 6 months prior to separation, the CI rated his “baseline” pain at 7/10 with flares to 9/10 triggered by “climbing stairs, bending over, or lifting something heavy.”  The physical examination recorded an abnormal gait, tenderness, and spasm, but normal spinal contour.  Neurological findings were also normal except for a non-dermatomal sensory loss on the right (stocking pattern from knee down).  Measured ROM was flexion to 40 degrees with a combined ROM of 170 degrees.

The 2 February 2009 VA Compensation and Pension (C&P) examination, 6 weeks before separation, documented non-specific back pain with “moderate” limitation of chores and exercise and no incapacitating episodes.  The physical examination recorded a “wide” gait and normal neurological findings (no comment regarding tenderness, spasm, or other features).  Measured ROM was flexion to 40 degrees with a combined ROM of 155 degrees.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the lumbar condition 20%, coded 5242 (degenerative arthritis of the spine), citing abnormal gait and the PT ROM measurements.  The VA also rated the lumbar condition 20%, coded 5243-5237 (intervertebral disc syndrome rated as lumbar strain), referencing the C&P ROM findings and quoting the applicable VASRD §4.71a flexion criterion.  Members noted that all ROM evidence in this case satisfied §4.71a spine criteria for a 20% rating, as conferred by the PEB.  There was no record of any §4.71a criterion supporting a rating higher than 20% or of incapacitating episodes yielding a higher rating under that formula.  The panel thus agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees).  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication of the lumbar spine condition.

Contended PEB Condition:  Adjustment Disorder with Anxiety and Depressed Mood.  The STR noted an initial mental health (MH) presentation in April 2007 with a complaint of insomnia and nightmares (no deployment or combat).  Some later MH entries recorded a diagnosis of chronic adjustment disorder and treatment with an anti-depressant (sertraline), with the last outpatient MH treatment note in December 2007 (16 months before separation); subsequent medication lists did not include psychoactive medications.  A psychiatric addendum to the NARSUM on 17 September 2008 stated that the CI had dropped out of treatment and that he did “not have a persistence of any mental health symptoms that interfere with effective military performance;” the psychiatrist concluded that the MH condition met AR 40-501 retention standards.  There was no psychiatric profile and the commander’s performance statement documented good cognitive and administrative performance without note of any MH condition or symptoms.

The PEB adjudicated the adjustment disorder as non-compensable IAW the DoDI 1332.38 (E5.1.3.9.4) stipulation that it is a condition that does not constitute a physical disability.  The panel agreed that this stipulation was properly applied in this case, since there was no psychiatric evidence challenging the accuracy of the diagnosis.  Furthermore there was no evidence that suggested unfitting psychiatric impairment regardless of diagnosis.  That conclusion was supported by the MEB psychiatric opinion, the S1 profile, the commander’s statement, and the lack of any performance-based evidence from the STR that the condition significantly interfered with duty.  After due deliberation in consideration of the preponderance of the evidence, the panel concluded there was insufficient cause to recommend a change in the PEB adjudication that the adjustment disorder was not subject to service rating.  


BOARD FINDINGS:  In the matter of the degenerative arthritis of the lumbar spine and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the contended adjustment disorder with anxiety and depressed mood, the panel recommends no change from the PEB determination that it was not eligible for service disability rating.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170331, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record 


AR20180012275, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX


Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,					      




Enclosure


