





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXX	CASE:  PD-2017-03263
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060227


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a National Guard  E5, Track Vehicle Repairer, medically separated for “anxiety,” “chronic low back pain,” and “chronic neck pain,” rated 10%, 10% and 0% respectively, with a combined disability rating of 20%.  


CI CONTENTION:  The CI submitted an extensive contention and requested all conditions be reviewed.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060111
VARD - 20070124
Condition
Code
Rating
Condition
Code
Rating
Exam
Anxiety Symptoms… Similar to those of PTSD…
9499-9411
10%
 PTSD
9411
50%
20060512
Chronic Low Back Pain
5299-5237
10%
Degenerative Disc Disease (DDD) L5-S1
5243
10%
20060607
Chronic Neck Pain
5299-5237
0%
Cervical Spine Arthritis
5242
10%
20060607
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


ANALYSIS SUMMARY:  

Anxiety.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s anxiety symptoms began in 2004 approximately 3 months into his deployment to Iraq.  The CI reported that he was deeply troubled by an incident that occurred while he was traveling as the fifth vehicle in his second night convoy.  A civilian vehicle suddenly pulled out right in front of him, and following instructions given to him to not stop for anything, the CI drove his 5-ton truck over the vehicle.  Following this incident, the CI reported increased irritability, anger outbursts, insomnia, avoidance behavior and easy startle response.  The CI’s condition never required any emergency room (ER) visits or psychiatric hospitalization.  He was medically evacuated from Iraq due to his back condition, which is discussed below.  

The 4 June 2005 MEB NARSUM addendum examination, 9 months prior to separation, noted complaints of insomnia, irritability, angry outbursts, and avoidance behavior.  The CI reported that large quantities of captured munitions exploded outside of the camp and the noises startled and unsettled him.  He reported that the above cited incident involving the civilian vehicle had troubled him deeply, and that this along with his increasing back pain and fear led to increasing insomnia.  The CI also stated that his camp was subject to mortar attacks, and that the first mortar attack he experienced had become a recurrent nightmare.  

The mental status examination (MSE) was unremarkable with the exception of constricted range of affect.  The diagnoses of post-traumatic stress disorder (PTSD) and adjustment disorder, with mixed anxiety and depressed mood was assessed, and a Global Assessment of Functioning (GAF) score of 56 (moderate impairment/symptoms) was recorded.  The examiner noted the CI currently reported some improvement in sleep and nightmares, but continued to have significant depression and anxiety symptoms.  Panic attacks were not documented.  

The 25 October 2005 commander’s statement indicated there had been no event that would have led to the CI’s diagnosis of PTSD.  The commanding officer stated the CI had never left the secured area, and the medical concerns were related to his back.  The CI’s back condition “prevented him from going on convoys or participating in any other events outside of the normal area of operations.”  

At the 18 May 2006 VA Compensation and Pension (C&P) examination, 3 months after separation, the CI noted that his stressor occurred in December 2003 when his camp was hit by mortar fire.  The CI stated he was injured by the event and that he witnessed others being wounded, injured or killed.  He had recurrent recollection through nightmares and bad dreams.  He endorsed all symptoms suggestive of PTSD.  The CI also endorsed panic attacks described as “sweating spells, shaking and tremulousness.”  The CI reported he took antidepressant medication until he ran out in April 2006.  He noticed some symptoms were still occurring since being out of medication.  He reported good relationships with his wife and two children; he had no legal issues and was unemployed.  The examiner noted the CI served as a mechanic during service, and had not engaged in any combat activities.  The MSE was unremarkable with the exception of sad mood and flattened affect.  The examiner diagnosed PTSD and assigned a GAF score of 51-60 for moderate symptoms and/or impairment.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the anxiety condition 10%, analogously coded 9411 (PTSD), citing “depression, anxiety, increased startle response, hypervigilance, difficulty concentrating, sleep disturbance, nightmares, and feelings of disassociation.”  The VA rated for PTSD with insomnia at 50%, coded 9411 (PTSD), based on the C&P examination, citing the 50% rating criteria of §4.130.  

The panel considered whether the provisions of VASRD §4.129 (mental disorders due to traumatic stress) were applicable.  The panel agreed that the stipulations of §4.129 were met in this case and therefore recommended a minimum 50% rating for a retroactive 6‐month period on the Temporary Disability Retired List (TDRL).  The panel then turned to its rating recommendation at the time of placement on the TDRL.  The STR shows the CI was stable on medication and had responded well.  His MSE was unremarkable.  The commander’s performance statement noted the CI had a back condition that prevented him from performing in his military occupational specialty.  There was no mention of a mental health (MH) condition interfering with duty performance.  All panel members agreed that the §4.130 criteria for a rating higher than 50% at the time of placement on TDRL were not met; and, therefore the minimum 50% TDRL rating prescribed by §4.129 is applicable.

The panel next considered whether the evidence at the time of removal from TDRL and permanent disability disposition supported a rating higher than the 10% rating adjudicated by the PEB.  The C&P examination was among the evidence during this period.  The CI reported good response to treatment and that medication had been beneficial.  However, since he had run out of his medication he noticed some symptoms still occurring.  The symptoms were not elucidated.  The MSE recorded a flattened affect. During the 31 May 2006 psychiatry encounter, approximately 2 weeks after the C&P examination, the MSE showed full range of affect, and no impairment in attention or concentration.  He was re-started on medication.   Later that day in a therapy session the CI reported he was experiencing emotional distress due to lack of sleep, chronic low mood, and inability to find work, also noting his relationship with his wife was still troubled due to his lack of employment.  On 28 June 2006, the CI reported a recent history of passive suicidal thoughts without plan or intention, feeling his wife and kids would be better off without him.  

The 14 September 2006 MH note, 7 months after separation and TDRL placement, documented the CI was “experiencing emotional and physical distress due to chronic pain that keeps him from working and supporting his family.”  The panel noted that panic attacks were not recorded in any of the MH STR with the exception of the C&P examination.  The panel also noted that in the 16 April 2007 MH note, 14 months after separation, the CI reported ”impaired sleep due to physical pain, rather than due to anxiety or other worries.”  The STR reflected the CI was unemployed post-separation.  There was very little documentation of PTSD symptoms as the primary complaint during his treatment post-separation.  The STR focused heavily on the CI’s physical pain and finances.  Although he reported problems with his temper, there was no report of domestic violence, or violence in the community.  His symptoms were stable and his condition did not require emergency care or hospitalization.  

Panel members concluded that at the time of separation, the preponderance of evidence which  supported the CI’s disability was most reflective of the 10% level for occupational and social impairment due to mild or transient symptoms which decrease work efficiency and the ability to perform occupational tasks only during periods of significant stress, or; symptoms controlled by continuous medication.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 50% for 6 months of constructive TDRL and a 10% permanent rating thereafter for the anxiety condition, coded 9499- 9411.  

Chronic Low Back Pain.  According to the STR and MEB NARSUM, the CI’s low back condition began in October 2004 after heavy lifting while deployed to Iraq.  The lumbar spine MRI showed small posterior disc extrusion of L5-S1.  The CI was not a surgical candidate. During the 7 June 2005 MEB examination (recorded on DD Forms 2807-1 and 2808), 9 months prior to separation, the CI reported chronic LBP without radiation, and numbness in the left leg.  Physical examination showed an antalgic gait and tenderness.  At the 14 June 2005 physical therapy (PT) range of motion (ROM) for the MEB, forward flexion was to 25 degrees (normal 90) and combined ROM was at 130 degrees (normal 240).  The 26 September 2005 MEB NARSUM examination, 5 months prior to separation, noted complaints of lower lumbar pain with left-sided radicular pain to the foot.  Physical examination showed intact sensory and motor strength in both upper and lower extremities.  ROM recorded flexion to 40 degrees, and “full” lateral bending, rotation and extension.  Painful motion was noted throughout ROM testing.  

At a 7 June 2006 VA C&P examination, 3 months after separation, the CI reported stiffness and weakness of his back with constant pain that traveled from his back to his neck. Physical examination revealed normal spine motion and appearance.  Radiation of pain on movement, muscle spasm and tenderness were absent.  Thoracolumbar spine ROM documented 90 degrees of flexion, and combined ROM of 240 degrees.  There was pain, fatigue, weakness, lack of endurance, and incoordination, after repetitive use.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 10%, analogously coded 5299-5237 (lumbar spine strain), citing pain-limited motion.  The VA also rated the low back condition 10%, coded 5243 (intervertebral disc syndrome [IVDS]), based on the C&P examination, citing consideration given under the DeLuca criteria for pain, fatigue, lack of endurance, and incoordination after repetitive use.  

The panel considered the rating at constructive TDRL placement and removal.  For forward flexion of the thoracolumbar spine greater than 30 degrees but not greater than 60 degrees; or the combined ROM of the thoracolumbar spine not greater than 120 degrees, the higher rating of 20% is granted.  The NARSUM documented forward flexion of 40 degrees, and combined ROM of 190 degrees.  There was no documentation of spasms producing abnormal spinal curvature to support the higher rating of 20%.  Panel members agreed, the 20% rating was not justified since the combined ROM only supported the 10% rating.  Furthermore, the C&P examination, 3 months after separation, recorded full ROM values.  Panel members agreed, the C&P examination offered greater probative value since it was most proximate to separation. Members noted no documentation of IIVDS with incapacitating episodes, which would provide for a higher rating under that alternate formula. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the low back condition at TDRL placement or removal.  

Chronic Neck Pain.  According to the STR and MEB NARSUM, the CI’s neck condition began in October 2004 after heavy lifting.  MRI of the cervical spine demonstrated disc protrusion at C3-C4.  The MEB NARSUM examination noted complaints of neck pain that developed while deployed.   Physical examination showed normal sensory and muscle strength examinations and full ROM in all planes with pain on motion.  The 7 June 2006 C&P physical examination showed absence of tenderness or muscle spasm, and some radiation of pain on movement of the neck.  There was painful motion during ROM testing in the presence of full ROM in all planes.  There was no fatigue, weakness, lack of endurance, or incoordination after repetitive use.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the neck condition 0%, analogously coded 5237 (cervical spine strain), citing pain- limited motion.  The VA rated the neck condition 10%, coded 5242 (degenerative arthritis of the spine), based on the C&P examination, citing painful motion.  

A compensable rating under the 5237 code is granted for forward flexion of the cervical spine greater than 30 degrees but not greater than 40 degrees; or, combined ROM of the cervical spine greater than 170 degrees but not greater than 335 degrees.  The panel agreed the 10% rating was not justified based on ROM criteria.  However, panel members agreed a 10% rating is justified for painful motion and functional loss IAW VASRD §§4.59 and 4.40.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the neck condition, coded 5299-5237, at constructive TDRL placement and removal.  


BOARD FINDINGS: In the matter of the anxiety disorder, the panel recommends a disability rating of 50%, coded 9499-9411 IAW VASRD §4.129 for 6 months from the time of discharge consistent with a constructive period of TDRL and then a permanent separation rating of 10% IAW VASRD §4.130.  In the matter of the chronic low back pain, the panel recommends no change in the PEB adjudication.  In the matter of the chronic neck pain, the panel recommends a disability rating of 10%, coded 5299-5237 IAW VASRD §4.71a.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Anxiety Symptoms…Similar to those of PTSD
9499-9411
50%
10%
Chronic Low Back Pain
5299-5237
10%
10%
Chronic Neck Pain
5299-5237
10%
10%
RATING
70%
30%


The following documentary evidence was considered:  



[AR Number], XXXXXXXXXX



XXXXXXXXXX
XXXXXXXXXX
XXXXXXXXXX

Dear XXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with [severance pay] [Reserve retirement].  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation [minus the amount of severance pay you were previously paid at separation].
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (TAPD-ZB / XXXXXXXXXX), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs [and to the counsel you listed on your application; [name and address]].


					      
						      					
Enclosure









	







