





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXX		CASE: PD-2017-03392 BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20071004


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an E-5 Reserve, Motor Transport Operator, medically separated for “bilateral knee osteoarthritis” and “left lower extremity [LLE] neuropathy” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION:  Review of all conditions requested.  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review  of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20070709
VARD - 20080219
Condition
Code
Rating
Condition
Code
Rating
Exam

Bilateral Knee Osteoarthritis

5003

10%
Chronic Residuals of High Tibial Osteotomy, Left Knee
5260
10%
20071101



Chronic Residuals of Torn Meniscus, Right Knee
5260
10%
20071101
LLE Neuropathy
8727
10%
Sensory Loss, Cutaneous Nerve, Left Calf
8520
10%
20071101
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 70%

ANALYSIS SUMMARY:

Bilateral Knee Osteoarthritis. The PEB combined the right and left knee conditions under a single disability rating, coded 5003 and rated 10%, citing arthritis of two major joints. This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting,  and  there  was  no need  for  separate  fitness  adjudications.   The  panel  noted that

“bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings. The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings. When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability. When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB. For administrative efficiency the right and left knee conditions are presented together, with attendant recommendations regarding separate unfitness, and separate rating if indicated.

According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s bilateral knee condition began in November 2004 after he sustained a twisting injury of his right knee. He underwent a right knee arthroscopy on 17 October 2005 for partial medial meniscectomy and chondroplasty of the medial compartment and patella. The 13 October 2006 commander’s statement noted the CI was a dedicated soldier who was willing to do whatever was needed to get the mission accomplished and noted no special limitations of the CI’s duty performance due to his physical condition. The permanent profile dated 17 May 2007 listed bilateral knee pain.

The 18 August 2006 MEB NARSUM examination, 14 months prior to separation, noted complaints of occasional right knee pain and continued left knee pain and swelling. He was wearing a brace on the left knee. No physical examination was performed. Right knee range of motion (ROM) was measured on 26 December 2006 by physical therapy (PT), 9 months prior to separation, and flexion and extension were normal after repetition with no painful motion noted. Left knee ROM was flexion of 83 degrees (normal 140) and extension was lacking 7 degrees after repetition (normal extension 0), with painful motion noted. The MEB addendum 2 days later noted there was almost normal ROM of the right knee but the CI still complained of discomfort that limited his ability to perform his military occupational specialty (MOS). The examiner also noted the CI was still non-weight bearing on the left knee since his surgery in November 2006. The MEB was administratively closed in January 2007 for the CI to complete PT for the left knee.

Right knee ROM measured by PT on 25 April 2007, 5 months prior to separation, was flexion 134 degrees and normal extension after repetition. Left knee ROM flexion was 130 degrees and extension was normal after repetition. Painful motion was not addressed with either knee. The 21 May 2007 MEB addendum noted the slightly decreased ROM of the left knee was mainly due to pain, but also mechanical due to osteoarthritis. The CI reported continuing difficulty with both knees, especially the pain and swelling of the left knee. The right knee medial meniscal tear and bilateral knee osteoarthritis conditions were determined to fail retention standards. At an orthopedic follow-up visit on 30 May 2007, 4 months prior to separation, the CI reported associated swelling and medial left knee pain with standing, walking, or mere contact. Physical examination showed a slight limp and mild effusion of the left knee. There was medial joint line tenderness but no tenderness over the incision or hardware, and no sign of infection. Passive ROM was flexion of 125 degrees and full extension. Knee X-rays showed the tibial osteotomy was well healed. At a subsequent orthopedic visit, surgical treatment with total knee replacement was discussed but the CI declined further surgery at the time.

At the 1 November 2007 VA Compensation and Pension (C&P) examination, one month after separation, the CI reported daily bilateral knee pain. The pain was worse first thing in the morning and improved after walking around, but worsened with prolonged activity. The CI did not use any brace or assistive device. Physical examination showed a mild antalgic gait after the CI stood up from sitting but this improved as he walked.     There was no effusion or evidence of
instability or meniscal pathology of either knee. There was tenderness of the right knee medial joint line. The left knee was tender anteriorly. Right knee ROM was flexion of 125 degrees and normal extension without painful motion. Left knee ROM was flexion of 125 degrees and lacked 2 degrees of extension, with painful motion.

The panel first considered if each of the right and left knee conditions having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above. Both knees were profiled and failed retention standards. The commander’s statement and other STR evidence did not provide any information which would permit the panel to discriminate the performance limitations attributable to either knee over the other. Since undue speculation would be required to conclude that impairment from either knee would not have unacceptably interfered with performance, panel members agreed that each knee was reasonably justified as separately unfitting.

The panel directed attention to its rating recommendations for the knee conditions based on the above evidence. The PEB rated the bilateral knee osteoarthritis condition 10%, coded 5003 (degenerative arthritis), citing arthritis of two major joints. The VA rated each knee 10%, each coded 5260 (leg, limitation of flexion), based on the C&P examination, citing tenderness of each knee with indication of slight limitation of motion of each knee.

For the right knee, there was no limitation of motion which supported a rating under the diagnostic codes for limitation of flexion or extension (5260, 5261) or evidence of painful motion. However, the persistence of pain after meniscal surgery warranted a 10% rating under the 5259 code (cartilage, semilunar, removal of symptomatic). There was no history or evidence of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258) to support a rating under that codes. There was no fracture, nonunion or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262). There was therefore no higher than a 10% rating supported for the right knee condition under any applicable VASRD §4.71a code. For the left knee, there was no limitation of motion which supported a rating under the diagnostic codes for limitation of flexion or extension (5260, 5261). However, there was evidence of painful motion with functional loss supporting a 10% rating (based on §§4.59, 4.40 and 4.45). There was no history or evidence of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258), or history of surgery to remove a meniscus (5259) to support a rating under that those codes. There was no fracture, nonunion or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262). There was therefore no higher than a 10% rating supported for the left knee condition under any applicable VASRD §4.71a code.  After due deliberation, considering all the evidence and mindful of  VASRD
§4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the right knee condition, coded 5259 and 10% for the left knee condition, coded 5299-5260.

LLE Neuropathy. According to the STR and MEB NARSUM, the CI’s LLE neuropathy began subsequent to left knee surgery in November 2006. At a neurology examination on 22 February 2007 the CI reported post-operatively he thought the ace bandage was wrapped too tightly and since the surgery he noted paresthesia with shooting pain in two areas – the medial (inner) leg below the knee to above the medial ankle (saphenous nerve) and the lateral (outer) leg from just below the knee down to fourth and fifth toes (superficial peroneal nerve). The medial leg symptoms had improved over the last several months, while the lateral leg remained the same. Physical examination showed decreased sensation of the medial and lateral aspects of the leg, as well as posterior aspect (sural nerve), from the knee down and over the top and bottom of the medial foot and also to a lesser degree on the lateral foot. Strength was normal. The ankle reflex was absent on the left.
The neurologist noted that the sensation loss was not in a clear nerve or dermatomal pattern and involved both saphenous (medial leg) and superficial peroneal nerves (lateral leg) by history. Possible sural nerve loss (posterior calf, lateral foot) was noted on examination. Electrodiagnostic studies on 28 February 2007 showed findings consistent with a left saphenous neuropathy (medial leg).

At the 21 May 2007 MEB addendum, 4 months prior to separation and after the second knee surgery, the CI reported numbness and shooting pain below the left knee. At a neurology visit on 20 September 2007, one month prior to separation, the CI reported intermittent shooting pain of the left lateral knee and leg that was more frequent, but not more intense, and he complained of weakness in the leg since surgery, but denied any falls. Physical examination showed decreased sensation to pin and temperature testing in the left lateral leg to the fifth toe and decreased pin and vibration sensation in a stocking distribution. Ankle reflexes were absent bilaterally. The CI’s gait, balance and coordination were normal. He could walk on his heels and toes. The examiner noted that the CI’s symptoms did not conform to either a saphenous or superficial peroneal territory, but since the pain description was consistent with neuropathic pain, the CI was started on medication for nerve-related pain (gabapentin).

At the 1 November 2007 C&P examination, one month after separation, the CI reported residual numbness of the left leg without motor loss. Physical examination showed decreased sensation of the lateral leg to light touch with normal motor function. The VA examiner indicated sensory loss was due to injury of the lateral cutaneous nerve of the calf (supplies sensation to the proximal aspect of the lateral calf; a branch of the common peroneal nerve).

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the LLE neuropathy 10%, coded 8727 (internal saphenous nerve, neuralgia), citing clinical history of numbness and shooting pain, with EMG consistent with left saphenous nerve injury. The VA also rated the LLE neuropathy 10%, coded 8520 (sciatic nerve, paralysis, incomplete, mild), based on the C&P examination, citing decreased light touch sensation in the lateral aspect of the left leg.

Although electrodiagnostic studies in February 2007 were consistent with a saphenous nerve neuropathy, at the initial neurology examination, the CI noted the medial leg symptoms had improved since the surgery and at subsequent visits the CI reported intermittent pain and/or numbness of the lateral leg only. At the VA examination 2 weeks after separation, the CI reported no nerve symptoms related to the medial leg and only residual numbness of the lateral leg in an area proximal to the knee. There was no associated motor deficit of the LLE. The panel discussed at length the appropriate nerve coding and rating of the LLE.

The panel majority agreed that the LLE neuropathy condition at separation could be characterized as no more than mild. Therefore, whether utilizing the PEB’s 8727 code or recommending changing the code to 8699-8622 (analogous to superficial peroneal nerve neuritis) to reflect the evolving LLE symptoms (present only laterally, medial symptoms resolved), the panel majority noted that no higher than a 0% rating was supported for the mild level of impairment with either code. Therefore, after due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 0% for the LLE neuropathy condition, coded 8699-8622.

Contended PEB Condition: Stage III Essential Hypertension. The panel’s main charge is to assess the fairness of the PEB determination that the contended condition was not unfitting. The contended condition was not implicated in the commander’s statement and did not fail retention standards. There was no performance-based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation. After due deliberation,
the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition, so no additional disability rating is recommended.


BOARD FINDINGS: In the matter of the bilateral knee condition, the panel recommends that each joint be separately adjudicated as follows: an unfitting right knee condition, coded 5259 and rated 10%, and an unfitting left knee condition, coded 5299-5260 and rated 10%, both IAW VASRD §4.71a. In the matter of the LLE neuropathy, the panel majority recommends a disability rating of 0%, coded 8699-8622 IAW VASRD §4.124a. The single voter for dissent submitted the appended minority opinion. In the matter of the contended Stage III essential hypertension condition, the panel recommends no change from the PEB determination as not unfitting. There are no other conditions within the panel’s scope of review for consideration. As the proposed new combined disability ratings result in no change to the combined disability rating previously assigned, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.






AR20190012661,  XXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXX


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and by majority vote, recommended no recharacterization of the separation or modification of your combined disability rating previously assigned.  I have reviewed the Board’s record of proceedings, majority recommendation, and minority opinion.  I reject the Board’s recommendation and I accept the Board’s minority opinion to recharacterize your separation as a permanent disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation, minority opinion and record of proceedings for your information.

	The recharacterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO) 2900 Crystal Drive, Suite XXXXXXXX, Arlington, VA  22202-3557.


	A copy of this decision has also been provided to the Department of Veterans Affairs.



Minority Opinion. The minority voter observed that under VASRD §4.123 (neuritis, cranial or peripheral), the maximum rating which may be assigned for neuritis not (with emphasis) characterized by organic changes (loss of reflexes, muscle atrophy, sensory disturbances, and constant pain, at times excruciating) will be that for moderate. Given the multiple organic symptoms as documented in the case, the minority voter disagreed with the characterization of the CI’s LLE condition as mild (maximum rating available with no organic changes) and thought it was better characterized as moderate for a 10% rating based on the presence of LLE shooting pain and numbness at examinations proximate to separation.

Furthermore, the minority voter stressed application of VASRD §4.3 (reasonable doubt resolved in favor of the CI) in this case, given the multiple interpretations of nerve pathology by expert examiners as well as the subjective criteria with this particular coding. Finally, the minority voter pointed out that under the nerve coding used by the PEB in this case (8722, neuralgia), even with the panel majority’s application of neuritis under 8627, that rating criteria for 0% includes characterization of “mild to moderate” disability impairment for that particular nerve; and to correctly state the application for a comparative 0% rating in this case using 8627 (neuritis, internal saphenous nerve), one would have to find the disability exceeding the moderate level to arise to a 10% disability. While the minority voter did not see the disability in this case exceeding the moderate level, the minority voter opined it did exceed the mild level; and in this case, the choice of nerve coding is critical in terms of exceeding a 0% rating (under VASRD §8622) for the LLE nerve condition.
The minority voter recommends the ROP be modified as follows:

After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the left lower extremity condition, coded 8699-8622.
Furthermore, the minority voter recommends the Board Findings be modified as follows:

BOARD FINDINGS: In the matter of the bilateral knee condition, the panel recommends that each joint be separately adjudicated as follows: an unfitting right knee condition, coded 5259 and rated 10%, and an unfitting left knee condition, coded 5299-5260 and rated 10%, both IAW VASRD §4.71a. In the matter of the LLE neuropathy, the panel recommends a disability rating of 10%, coded 8699-8622 IAW VASRD §4.124a. In the matter of the contended stage III essential hypertension condition, the panel recommends no change from the PEB determination as not unfitting. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Right Knee Osteoarthritis
5259
10%
Left Knee Osteoarthritis
5299-5260
10%
Left Lower Extremity Neuropathy
8699-8622
10%

COMBINED
30%


