





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-03594
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20051031


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Radio Operator/Maintainer, medically separated for “chronic low back pain” with a disability rating of 10%.  


CI CONTENTION:  No specific contention was made.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20050824
VARD - 20060718
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5243
10%
Annular Tear with Herniated Nucleus Pulposus at L4-5, L5-S1
5237
20%
20051222
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Chronic Low Back Pain.  According to the service treatment record and MEB narrative summary (NARSUM), the CI’s back condition began in 1997 after the birth of her first child.  An MRI in March 2000 showed disc bulges at L4-5 with annular tear at L5-S1.  A subsequent MRI in October 2003 showed an annular tear with small broad-based disc osteophyte complex at L4-5 and a disc protrusion at L5-S1 abutting the S1 nerve roots.  CT scan confirmed the MRI findings.  The neurosurgeon did not recommend surgery.  

At the 5 May 2005 Pain Institute examination, 6 months prior to separation, the CI complained of low back pain with radiation.  She related a history of injections (sacroiliac [SI] joint and possible epidural steroid injections) which “hurt her immensely” and did not provide relief.  Physical examination documented a normal gait.  There was marked bilateral SI joint tenderness with pain on motion of the legs (Patrick’s) and no spasms.  Range of motion (ROM) was stated as:  “Range of motion of the lumbar spine flexion 80 degrees with markedly increased pain, extension 25 degrees without pain and rotation full range without pain.”  

The 29 July 2005 MEB NARSUM examination, 3 months prior to separation, noted complaints of achy dull pain in the hip area and radiating pain that went down her right leg which caused problems with walking.  She was taking narcotic pain medication, neuroactive medication (Neurontin) and a muscle relaxant.  Physical examination showed a normal gait. However, she was noted to hold the right side of her back while doing the heel-to-toe walk.  There was tenderness, spasm and guarding.  Abnormal spinal contour was not mentioned by the examiner.  “Lumbar range of motion performed with a goniometer” showed flexion of 25 degrees (with pain elicited at 15 degrees) and combined ROM of 130 degrees.  There was pain in all planes of motion.  

During the 12 October 2005 MEB examination (recorded on DD Forms 2807-1 and 2808), 1 month prior to separation, the CI reported arthritis in her back and intermittent numbness and tingling in her right leg.  Physical examination showed mild to moderate paraspinal muscle spasms.  Gait was not addressed. 

At the 22 December 2005 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI reported constant back pain that occasionally worsened with prolonged standing or walking greater than 10 minutes.  When it flared she experienced burning pain that radiated down the right leg and into the right groin.  She used a walker to assist in getting around the house when she experienced flares.  MRI was reported as herniated discs at L4-5 and L5-S1 with disc disease.  Physical examination showed tenderness at the lumbosacral spine and bilateral SI joints.  The gait was hesitant with a limp on the right, but tandem gait was normal and she was able to heel-to-toe walk.  There was “increased lordosis due to abdominal obesity.”  Spasm and guarding were not addressed.  The CI had normal motor strength, reflexes and sensation.  The thoracolumbar ROM study showed flexion of 50 degrees with pain starting at 30 degrees and combined ROM of 200 degrees with pain in all planes of motion.  There was no additional loss following repetition.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 10%, coded 5243 (intervertebral disc syndrome), citing tenderness without motor neurologic abnormality.  The VA rated the back condition 20%, coded 5237 (lumbosacral strain), based on the C&P examination, citing forward flexion of the thoracolumbar spine greater than 30 degrees but not greater than 60 degrees.  The panel considered the disparate examinations proximate to separation and the pre-separation ROMs noting “lumbar” versus “thoracolumbar” ROMs.  The panel majority agreed the pre-separation NARSUM examination held the highest probative value for rating at separation given the waxing and waning nature of back spasms and pain-limited ROMs.  Although the NARSUM ROM evaluation included “lumbar” and not “thoracolumbar” measurements, the thoracic spine contributes only slightly in forward flexion of the spine, and was also most likely decreased due to spasm/pain at the NARSUM examination.  The historic normal values for “lumbar” ROM vary between 60 to 90 degrees based on the measurement technique (Army TC-8-640, 1987, addresses measurement of flexion in the thoracic and lumbar regions together), and the examiner specified use of a goniometer.  The panel majority also considered that the CI’s documented spasm, guarding, underlying pathology and functional loss also supported the higher rating, and that the post-separation C&P examination represented post-separation improvement.  The panel majority agreed that a 40% rating, was justified for limitation of flexion not greater than 30 degrees based on the NARSUM examination.  While the CI may have experienced radiating pain from the back condition, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 40% for the back condition, coded 5243.  


BOARD FINDINGS:  In the matter of the back condition, the panel majority recommends a disability rating of 40%, coded 5237 IAW VASRD §4.71a.  The single voter for dissent submitted the appended minority opinion.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain
5243
40%





AR20190001665, XXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of
Review (DoD PDBR) to re-characterize your separation as a disability retirement with the
combined disability rating of 40% effective the date of your medical separation for disability with severance pay. Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.
The re-characterization of your separation as a disability retirement will result in an
adjustment to your pay providing retirement pay from the date of your original medical
separation minus the amount of severance pay you were previously paid at separation.
The accepted DoD PDBR recommendation has been forwarded to the Army Physical
Disability Agency for required correction of records and then to the U.S. Defense Finance and
Accounting Service to make the necessary adjustment to your pay and allowances. These
agencies will provide you with official notification by mail as soon as the directed corrections
have been made and will provide information on your retirement benefits. Due to the large
number of cases in process, please be advised that it may be several months before you
receive notification that the corrections are completed and pay adjusted. Inquiry concerning
your correction of records should be addressed to the U.S. Army Physical Disability Agency,
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557.
A copy of this decision has also been provided to the Department of Veterans Affairs.






	




MINORITY OPINION:  The minority strongly dissents from the majority recommendation and asserts that the CI’s back disability in evidence at the time of separation warrants a rating of 20%.  

IAW the General Rating Formula for Disease and Injuries of the Spine, thoracolumbar ROM measurements are required to properly assess a disability rating.  The NARSUM examination (3 months prior to separation) clearly specified “lumbar” ROM and not the required thoracolumbar spine specified by the VASRD (§4.71a, Plate V).  In addition there was no evidence that repetitive motion was completed during the ROM examination.   The ROM worksheet only documented a single active and passive measurement and the NARSUM examiner did not address additional functional loss limitations due to painful motion during flare-ups or after repetition.  Gait was normal and not affected by the reported tenderness, spasm and pain.  The majority members speculated that spasm and pain “most likely” was the reason for the decreased ROM (but not affecting gait).  The panel majority further attempts to rationalize using the inappropriate lumbar ROM despite the violation of VASRD §4.71a, Plate V.  The minority member notes the NARSUM examination’s probative value is judged to be seriously compromised based on the above and should not be used to justify a rating.  The importance of a complete examination according to VASRD guidelines cannot be overemphasized.    

The VA examination was performed about the same time relative to separation (2 months after separation), was more detailed and compliant with VASRD rating guidelines.  The examination cited forward flexion of 50 degrees and a combined ROM of 200 degrees, with pain, and no change in ROM with repetitive use.  Tenderness was noted and gait was noted as somewhat hesitant with a limp on the right, but tandem gait was normal and she was able to heel-to-toe walk.  The VA appropriately rated the back condition 20% citing forward flexion of the thoracolumbar spine greater than 30 degrees but not greater than 60 degrees; or, the combined ROM of the thoracolumbar spine not greater than 120 degrees.  The 20% rating remained constant and was unchanged as documented on the 2 April 2015 VARD. 

Therefore, based on all the evidence and associated conclusions just elaborated, the minority member believes the preponderant probative value should be assigned to the VA examination completed IAW the VASRD which properly reflected an overall disability picture that most nearly approximated the 20% rating taking into account flares and functional loss.  

Consistent with the DoDI 6040.44 standard of recommendations that are fair and equitable to both the Service and the CI, the Secretary is respectfully requested to consider the minority recommendation of 20%.  In the matter of the low back condition, the panel minority recommends the CI’s prior determination be modified as follow, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain
5243
20%


