





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME:  XXXXXXXXXXXXXXXXX	CASE: PD-2017-03802
BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20080706


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Air Traffic Control Operator, medically separated for “right (dominant) shoulder pain” and “lumbosacral degenerative disc disease [DDD] with bulge at L5- S1,” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION:  Review all conditions.  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20080313
VARD - 20080716
Condition
Code
Rating
Condition
Code
Rating
Exam
Right (Dominant) Shoulder Pain
5099-5003
10%
Right Shoulder Instability…
5202
10%

20080212
Lumbosacral DDD…
5299-5242
10%
DDD, Lumbar Spine…
5010-5243
20%

Hypertension, Controlled…
Not Unfitting
Hypertension
7101
10%

Hyperlipidemia, Controlled…

No VA Placement
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 40%

ANALYSIS SUMMARY:

Right (Dominant) Shoulder Pain. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI underwent two right shoulder surgeries (in 1993 and 1996) prior to enlisting in the military. He was able to successfully complete training, but reinjured his right shoulder (grade I separation) in January 2007 after falling during training. An MRI arthrogram in September 2007 revealed a Hill-Sachs fracture of the humeral head (consistent

with recurrent dislocations), moderate joint arthrosis, and thinning and fraying of the supraspinatus tendon (suspected full thickness tear). The surgeon and CI agreed that surgery was not recommended.

The 12 February 2008 VA Compensation and Pension (C&P) examination, 5 months before separation, was also the MEB examination (recorded on DD Forms 2807-1 and 2808). The CI reported right shoulder pain, rated at 5/10 in severity, which was precipitated by exercise or lifting and alleviated by medication or rest. Physical examination recorded range of motion (ROM) as flexion and abduction each to 180 degrees (normal) with an absence of painful or pain- limited motion.  Neurologic findings were normal.

The 26 February 2008 MEB NARSUM examination, 4 month prior to separation, noted complaints of chronic right shoulder pain, rated at 2-3/10, with flares to 5-6/10 brought on by increased activity. Physical examination showed right shoulder tenderness, and ROM was recorded as “active motion” and abduction decreased due to pain. Results from the 29 February 2008 physical therapy (PT) examination were specified in the NARSUM with ROM (three repetitions) recorded as flexion to 142 degrees and abduction to 140 degrees, both limited by pain.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the right shoulder condition 10%, coded 5099-5003 (analogous to degenerative arthritis), citing the VA/MEB and STR examination ROMs and rating for painful motion. The VA also rated the right shoulder condition 10%, but used code 5202 (humerus, other impairment of), based on the STR examinations, citing painful motion (Note: There is no VASRD scheduler 10% rating available under code 5202). The VASRD §4.71a threshold for rating ROM impairment under code 5201 (arm limitation of motion) is “at shoulder level” (approximately 90 degrees from the side), and the examinations in evidence demonstrated motion above this level. However, panel members agreed that a 10% rating was justified with application of VASRD §4.59 (painful motion). There was no deformity and no malunion or recurrent dislocation of the humerus combined with guarding of motion to justify a rating under code 5202; and no nonunion with loose movement of the clavicle to warrant the next higher 20% rating under code 5203 (clavicle or scapula, impairment of). After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the right shoulder pain.

Lumbosacral DDD. According to the STR and MEB NARSUM, the CI’s back pain began in December 2005 with no specific injury or trauma identified. Radiographic studies performed in November 2007 showed moderately severe degenerative changes to the lower spine.

At the C&P and MEB examination, the CI reported continued low back pain (rated 5/10 in severity with flares to 7/10) brought on by exercise or bending and eased by medication, rest, and stretching. Physical examination showed a normal appearing spine and gait with no tenderness. Thoracolumbar flexion was to 90 degrees (normal) and combined ROM was 240 degrees (normal). Both painful motion and spasm were absent, and there was no ROM or functional loss on repetitive motion.  Neurologic examination was normal.

The MEB NARSUM examination noted complaints of worsening low back pain, rated at 3-4/10 with flares to 7/10. Physical examination showed no muscle spasms, and recorded lumbosacral spine ROM as flexion to 90 degrees with pain, with the other planes of motion described simply as “no spine pain elicited” (no specific measurements, or repetitive motion recorded). Results from the 29 February 2008 PT examination were specified in the NARSUM with ROM (after three repetitions) showing flexion to 50 degrees and a combined ROM of 170 degrees. Painful motion, muscle spasm, tenderness and guarding were all observed. Gait and spinal contour were normal.
During the 19 March 2008 PT appointment, 4 months prior to separation, physical examination revealed flexion to 55 degrees with a combined ROM of 155 degrees, with three repetitions. There was painful motion with no muscle spasm, tenderness or guarding. Both gait and spinal contour were normal.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the low back condition 10%, coded 5299-5242 (analogous to degenerative arthritis of the spine), citing the VA/MEB examination ROMs and tenderness, spasm and guarding (from the 29 February 2008 PT examination). The VA rated the low back condition 20%, coded 5010-5243 (arthritis due to trauma–intervertebral disc syndrome (IVDS), based on the STR examinations, citing limitation of forward flexion to 50 degrees as noted in the NARSUM (from PT examination).

The panel noted the STR had multiple older PT examinations from 13 to 11 months prior to separation with incomplete back ROM evaluations that more nearly approximated the 10% rating criteria. There were complaints of worsening back pain and the panel deliberated on the disparate ROMs in the VA examination and two PT ROM examinations 4 months prior to separation. The VA examination was slightly further (days) from separation while the NARSUM recorded the first of the two proximate PT examinations noting spasm and guarding and flexion limited to 50 degrees. The second proximate PT examination depicted similar ROMs without spasm or guarding and used a goniometer IAW VASRD §4.46 (accurate measurement), and all three examinations were negative for non-physiologic findings. The panel considered that back disabilities can wax and wane and that the CI had underlying spine pathology, and the majority also considered VASRD §4.7 (higher of two evaluations). The panel majority adjudged that the proximate PT ROMs had the highest probative value for rating at separation, and the panel consensus was that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) as reported on those examinations. There was no documentation of IVDS with incapacitating episodes which would provide for a higher rating under that formula.  After due deliberation, considering all the evidence and mindful of  VASRD
§4.3 (reasonable doubt), the panel majority recommends a disability rating of 20% for the back condition, coded 5242.

Contended PEB Conditions: Hypertension and Hyperlipidemia. The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting. None of the conditions were profiled or implicated in the commander’s statement, and did not fail retention standards. There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.


BOARD FINDINGS: In the matter of the right shoulder condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication. In the matter of the lumbosacral degenerative disc disease, the panel majority recommends a disability rating of 20%, coded 5242 IAW VASRD
§4.71a. The single voter for dissent submitted the appended minority opinion. In the matter of the contended hypertension and hyperlipidemia, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.
The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Right (Dominant) Shoulder Pain
5099-5003
10%
Lumbosacral DDD
5242
20%

COMBINED
30%

The following documentary evidence was considered:



































MINORITY OPINION: There were six ROM examinations within the 12-month period prior to separation with probative value. The first two, done in July, showed forward flexion of 12” and 6” from the floor respectively. The next was the February C&P (also the MEB H&P 2808), which showed normal findings of 90 degrees forward flexion, and 240 degrees combined, after repetition. Two weeks later, the NARSUM examiner also measured 90 degrees of forward flexion, and noted that “spine motion was normal.” These four examinations, all between 12 and 5 months before separation, would have reasonably been rated at 10%, based on ROMs.

Three days after the above NARSUM examination, PT performed a ROM examination using inclinometers, and forward flexion was significantly reduced at 50 degrees. The PT examiner noted spasm, which could account for the reduction, but this is the first (and only) time found in the records where spasm was mentioned in a pre-separation examination. Further, the examination did not conform to the VASRD rating formula which is based on a goniometric measurement of thoracolumbar flexion from the vertical plane, and the results were not consistent with the conforming MEB H&P/C&P examination and the past history. The next PT examination was done 2 weeks later as an attachment to the CI’s PEB appeal, and it showed 55 degrees forward flexion. However on this examination, no spasm was noted, and there were no findings that might explain the reduction from the 90 degrees forward flexion found 3 weeks earlier at the MEB H&P/C&P examination. The minority member adjudged that the PT ROMs therefore had less probative value for rating at separation.

Additionally, the minority member opines that the permanent rating recommendation should be representative of the consistent disability picture based on consideration of all examinations proximate to separation. In looking at the totality of the evidence, the MEB H&P/C&P examination was VASRD compliant and was done 5 months prior to separation. The ROMs were consistent with the previous ROM history, and were corroborated by the NARSUM examination done shortly after. Therefore the minority member concludes that the MEB H&P/C&P examination was the most probative and reflective of the disability at the time of separation, and agrees that it was used accurately and fairly by the PEB to make their rating determination of 10%, based on normal ROMs. The minority member therefore recommends a disability rating of 10% for the back condition, coded 5299-5242.

Consistent with the DoDI 6040.44 standard of recommendations that are fair and equitable to both the Service and the CI, the Secretary is respectfully requested to consider the minority recommendation that there be no re-characterization of the CI’s service disability determination.

















PD-2017-03802

AR20190010854, XXXXXXXXXXXXXXXXXXXXXX 

Dear XXXXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a permanent disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a permanent disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation [minus the amount of severance pay you were previously paid at separation].
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.
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