





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME:  XXXXXXXXXXXXXXXXXXX	CASE: PD-2017-03976
BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20051215


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Infantryman, medically separated for “low back pain” with a disability rating of 10%.


CI CONTENTION:  Review all conditions.  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB – 20050907
VARD – 20070525*
Condition
Code
Rating
Condition
Code
Rating
Exam
Low Back Pain
5235
10%
Status Post Blast Injury with L1 L2 Compression Fracture and Comminuted Sacral Fracture
5236
20%
20061020
Residual Tenderness Over Healed Soft Tissue Wounds
Not Unfitting
Burn and Skin Graft Scars
7802
10%
20061020
Left Index Finger, Boutonniere Deformity
Not Unfitting
Left Index Finger, Boutonniere Deformity
5229
10%
20070307
Corneal Scar
Not Unfitting
Left Orbital Fracture with Corneal Laceration
7800-6009
0%
20070307
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS: 50%

ANALYSIS SUMMARY:

Low Back Pain. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI sustained wounds to his back and several other areas during an IED explosion

in September 2004 while deployed. The wounds were cleaned and debrided, and he was medically evacuated to Germany where metal fragments were surgically removed from the back and right calf. A lumbar and pelvis CT scan confirmed very mild and minimal anterior wedge deformities at the L1-L2 end plates, a non-displaced comminuted transverse fracture through the sacrum at S2, and another fracture through S3 plus metallic shrapnel.

The 11 January 2005 MEB NARSUM examination, 11 months prior to separation, noted complaints of continuous pain in the center of the low back and left of midline. Physical examination showed a minimal left lumbar convex curve. Thoracolumbar spine range of motion (ROM), using an inclinometer, showed flexion of 80 degrees (normal 90) and a combined ROM of 230 degrees (normal 240) after three repetitions. During the 21 April 2005 MEB examination (recorded on DD Forms 2807-1 and 2808), 8 months before separation, the CI reported constant pain, rated at 2/10, with occasional exacerbations. Physical examination revealed lumbar area tenderness. At an orthopedic clinic appointment on 12 May 2005, 7 months prior to separation, the CI reported decreased low back pain and that he could run slowly, but had difficulty sitting or riding in a car for more than 6 hours. The provider noted that he could heel and toe walk and reach his lower legs during flexion, and recorded “normal” back ROM and full hip ROM without pain.

The 5 August 2005 MEB NARSUM examination, 4 months before separation, noted complaints of some constant lumbosacral back pain, rated at 1-2/10. The CI was able to jog at his own pace and distance, however the pain increased with prolonged sitting, lifting, repeated bending, running and other impact activities. He did not require daily pain medications but took about 4 doses of Tylenol (with codeine) a week and had a rare need for Percocet (narcotic). The examiner referred to the MEB examination for physical findings. The 11 August 2005 MEB physical therapy (PT) ROM examination revealed goniometrically measured thoracolumbar flexion of 28 degrees and combined ROM of 90 degrees, after repetition and with pain as a limiting factor.

At the 20 October 2006 VA Compensation and Pension (C&P) examination, 10 months after separation, the CI reported constant sharp and dull low back pain ranging from 2-6/10. Pain increased with bending, lifting, twisting, sitting and overuse, and was rated at 6-7/10 during flare- ups, which lasted up to 5 minutes; however, he denied any incapacitating episodes requiring bed rest. Physical examination showed a normal gait with minimal thoracolumbar spine curvature on the right due to spasm. Forward flexion was to 90 degrees without pain, and combined ROM was 230 degrees with pain on extension, lateral flexion and rotation. Repetitive use showed no change, however the examiner stated during a flare-up or after repetitive use, the effective ROM was additionally limited to 45 degrees.  There was tenderness and right paraspinal spasm.

At the 7 March 2007 C&P examination, 15 months after separation, the CI reported continued constant low back pain, rated at 3-8/10, described as a shooting pain in his right paraspinal muscles from the thoracic to the lumbar area with spasms occurring more frequently (approximately once a month) and lasting for 2 days. He denied incapacitating episodes but stated during flare-ups ROM was limited by pain, weakness and fatigability. Objective physical examination evidence showed a normal posture and gait, and the ability to do toe and heel raises and tandem walk without difficulty. There was no tenderness or palpable spasm, and measured ROM showed forward flexion of 70 degrees and combined ROM of 160 degrees, with painful motion. The examiner stated during flare-ups and function after repetitive use, flexion was additionally limited to 45 degrees with a combined ROM of 135 degrees.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the back condition 10%, coded 5235 (vertebral fracture), citing tenderness and ROM limited by pain. The VA initially assigned a 100% pre-stabilization rating, and then in January 2007, after the 20 October 2006 C&P examination, proposed the rating be decreased to 20%. The 25 May 2007 VARD lowered the rating to 20%, coded 5236 (sacroiliac injury and weakness),
based on the C&P examination, citing ROM limited to 45 degrees during flare-ups. Panel members noted that the limitation of thoracolumbar motion recorded in different examinations varied considerably, but adjudged that the preponderance of evidence supported a 20% rating, but no higher, for limitation of flexion greater than 30 degrees but not greater than 60 degrees after repetitive use or functional loss during flare-ups, as reported on the VA examinations and consistent with the diagnostic pathology. There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the low back condition, coded 5235.

Contended PEB Conditions: Residual Tenderness over Healed Soft Tissue Wounds, Left Index Finger Boutonniere Deformity, and Corneal Scar. The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting. None of the conditions were profiled for implicated in the commander’s statement, and did not fail retention standards. There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.


BOARD FINDINGS: In the matter of the low back condition, the panel recommends a disability rating of 20%, coded 5235 IAW VASRD §4.71a. In the matter of the contended soft tissue wounds, left index finger deformity, and corneal scar, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Low Back Pain
5235
20%
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AR20190010937, XXXXXXXXXXXXXXXXXXXXX 

Dear XXXXXXXXXXXXXXXX

The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found that your disability rating should be modified but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed) and I accept its recommendation.  This will not result in any change to your separation document or the amount of severance pay.  A copy of this decision will be filed with your Physical Evaluation Board records.  I regret that the facts of the case did not provide you with the outcome you may have desired.
  
	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	A copy of this decision has also been provided to the Department of Veterans Affairs.
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