





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXX		CASE: PD-2017-03989 BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20050514


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Infantryman, medically separated for “tricompartmental muscle weakness and weakness of the long toe flexors of the right leg and foot” and “posttraumatic stress disorder,” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION: “Requesting review after sustaining considerable physical and medical injuries while on active duty. Continuous back problems.”  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20050502
VARD -20050515
Condition
Code
Rating
Condition
Code
Rating
Exam

Tri-compartmental Muscle Weakness and Weakness of the Long Toe Flexors of the Right Leg and Foot


5310


10%
Status Post Blast Injury Right Lower Leg with Residual Distal Superficial Peroneal Nerve Disturbance

8522

10%

20050315



Status Post Blast Injury Right Tibia with Residual Cortical Changes
5015-5262
10%
20050315
Posttraumatic Stress Disorder
9411
10%
Posttraumatic Stress Disorder
9411
30%
20050316
Lumbar Degenerative Disc Disease
Not Unfitting
Lumbar Degenerative Disc Disorder
5243
NSC
STR
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 60%


ANALYSIS SUMMARY:

Tricompartmental Muscle Weakness and Weakness of the Long Toe Flexors of the Right Leg and Foot. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s right leg and foot conditions began during a deployment in March 2004, after blast injuries to the left thigh and right knee as well as a right tibial fracture. He had multiple irrigations and debridements, and developed a right compartment syndrome for which he subsequently underwent several fasciotomies.

During the 9 August 2004 MEB examination (recorded on DD Forms 2807-1 and 2808), 9 months prior to separation, the CI reported constant right foot pain with numbness and tingling that included the right leg and left thigh. He also stated he had reduced range of motion (ROM) in the right foot as well as the right knee, which also gave way and locked constantly. Physical examination revealed multiple scars along the posterior knee, tibia, and thigh, and tenderness at scar tissue locations limiting right knee and ankle flexion/extension. There was decreased right leg strength and decreased sensation to light touch at the posterior knee and around the lower extremity (LE) scar tissue.

The 2 November 2004 MEB NARSUM examination, 6 months before separation, noted CI complaints of right leg pain with exacerbations precipitated by walking more than two blocks. Intermittent swelling was relieved by compression stockings. The examiner noted that an orthopedic evaluation a month earlier showed decreased sensation over the dorsal lateral/medial and plantar aspects of the right foot. Ankle dorsiflexion, plantar flexion, and tibialis posterior strength was 4/5 with only trace strength in the right long toe flexors. The right calf circumference was 40 cm, compared to 38.5 cm on the left, and right leg compartment syndrome resulted in severe weakness of the long toe flexors.

During the 8 February 2005 MEB orthopedic addendum examination, the CI reported considerable improvement in the right LE with better toe/ leg function and less pain, although he still had loss of sensation. Physical examination revealed fully healed wounds, toe flexion strength increased from trace to 2/5, and remaining LE muscle strength was recorded as “quite good.” Right ankle dorsiflexion was to 5 degrees (normal 20), and plantar flexion was to 45-50 degrees (normal 45). Sensation was absent on the ball of the right foot along with the lateral aspect of the right leg.

At the 15 March 2005 VA Compensation and Pension (C&P) examination, 2 months prior to separation, the CI reported knee, ankle and foot pain with increasing pressure on the right. He took no medication for pain and was able to “sustain heavy physical activities without immediate distress.” Physical examination showed a normal gait and all scars healed without complications or disfigurement. Motor function was 5/5 in all muscle groups with no LE muscle atrophy. There were sensory changes of the scars that caused numbness and tingling of the dorsal foot, ankle and all toes dorsally, but no sensory deficits detected in the legs. Bilateral knee ROM was from 0-140 degrees, without pain, and ankle/knee flexion and extension was “not compromised.” There was no evidence or recurrent subluxation or locking pain.

The STR fell silent until a 12 October 2006 primary care visit when the CI reported his right foot felt numb all the time and that his toes felt as if they were swelling when he walked too long. Physical examination showed decreased sensation on the anterior/lateral aspects of the right calf and dorsum of the foot, but no other abnormalities were found.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the right leg and foot condition 10%, coded 5310 (group X function: movements of forefoot and toes-long flexors, peroneus longus, posterior tibial), citing abnormal sensation on the dorsum of the right foot and absent sensation of the ball of right foot and lateral aspect   of
the right leg. The VA also rated the right leg and foot condition 10%, but coded 8522 (superficial peroneal nerve, paralysis of).

As discussed below, the panel determined the CI be placed on a constructive Temporary Disability Retired List (TDRL) for posttraumatic stress disorder (PTSD), and thus ratings for the leg/foot condition upon TDRL placement and removal were considered. In accordance with VASRD 4.56 (evaluation of muscle disabilities including cardinal signs of loss of power, weakness, lowered threshold of fatigue, fatigue-pain, impairment of coordination, and uncertainty of movement) and the “cardinal signs” elaborated therein, panel members deliberated the appropriate rating recommendation under this approach. A 20% is granted when there is evidence of moderately severe muscle function impairment, but the MEB addendum and C&P examinations documented full or near full motor strength in all of the LE muscles with the exception of the toes (2/5). The C&P examination noted normal gait and posture, and the CI reported being able to perform physical activities without immediate pain. The only significant finding related to sensory changes was due to scars, and thus panel members agreed a higher rating was not justified for muscle impairment. Panel members also determined that a higher rating was not warranted under code 8522, given the injury produced wholly sensory changes, with no evidence of functional impairment related to nerve damage proximate to separation. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the right leg and foot condition at TDRL placement and removal.

PTSD. According to the STR and MEB NARSUM, the CI presented to mental health (MH) in July 2004, after redeploying from Iraq, with complaints of decreased sleep, nightmares of getting hit by an IED, and irritability. He had never previously received inpatient psychiatric or emergency room treatment for any MH symptoms, and there was no history of suicidal or homicidal ideation.

During the MEB NARSUM examination, the CI reported “I have recurrent nightmares” 2-4 times a week. Upon wakening, he was often confused about what was going on, but this lasted only for a few seconds. He also had problems with sleep, getting only 4-5 hours per night, and had experienced decreased concentration and increased irritability since returning from Iraq. The examiner noted no previous treatment for his condition, and the mental status examination (MSE) was unremarkable with the exception of “slightly restricted” affect.

At the 16 March 2005 C&P mental health examination, 2 months prior to separation, the CI reported insomnia, nightmares, low energy, difficulty concentrating, and “unpredictable mood swings.” He had two close friends and had been married for 4 years with no children. He shared housework with his wife and had “no hobbies.” He fell asleep at midnight, got up at 5 AM, and went to physical training from 6:30-7:30 AM. The MSE was unremarkable with the exception of suspicious, sad, anxious and irritable affect that was appropriate to content. There was no evidence that the CI sought any MH care during or after military service. The examiner diagnosed PTSD “secondary to being in Iraq and Afghanistan” and documented a Global Assessment of Functioning (GAF) score of 50 (serious impairment).

An October 2006 primary care note, 17 months after separation, documented that the CI was living with his wife and 11- month old child, and working in security for a detention center. He denied depression, anxiety, suicidal or homicidal ideation, and psychiatric treatment. However, during PTSD screening questions, he endorsed avoidance, hypervigilance and nightmares from a traumatic event, but stated that he did not want medication for his symptoms. The provider subsequently recommended counseling.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the PTSD 10%, coded 9411 (PTSD) citing flashbacks, irritability, depression, nightmares and avoidance but no psychotropic medication use.   The VA rated the PTSD 30%, coded   9411,
based on the C&P examination, citing VASRD 4.130 30% criteria. Panel members first considered the provisions of VASRD §4.129 (mental disorders due to traumatic stress), and determined that the PTSD was due to a “highly stressful event,” and that application of §4.129 was appropriate in this case. Therefore, a minimum 50% rating for a retroactive 6-month period on the TDRL is recommended.

The panel turned to its rating recommendation at the time of TDRL placement and noted that no MH condition was profiled. While the MEB NARSUM recorded complaints of nightmares, sleep disturbance, decreased concentration, and increased irritability, the MSE was essentially normal. The commander’s statement did not mention any problems related to an MH condition indicating the CI remained highly motivated and helpful to the unit by sharing “his endless job experience with younger soldiers, ensuring that his extensive knowledge is passed to others.” Thus, panel members agreed there was no evidence to support a rating higher than the minimum 50% at TDRL placement.

The panel then turned to its permanent rating recommendation at TDRL removal, and noted that the most proximate source of comprehensive evidence was C&P examination, 2 months prior to TDRL placement and 8 months prior to TDRL removal. Although the C&P examiner assigned a GAF score for serious impairment, there was no point of reference to support that degree of impairment. Additionally, at almost 18 months after separation, the CI was working full-time as a corrections officer without any reported loss of time from work, chronic insomnia, memory or concentration problems, social isolation, or mood symptoms such as irritability. He had not received any treatment related to sleep or other PTSD symptoms, which appeared to remain stable and actually improve since separation.

Panel members concluded that the preponderance of evidence at TDRL removal reflected a 10% level for “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress.” After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a retroactive 6-month period of TDRL with a rating of 50% (in accordance with §4.129), and a permanent rating of 10% for PTSD, coded 9411.

Contended PEB Condition: Lumbar Degenerative Disc Disease. The panel’s main charge is to assess the fairness of the PEB determination that the contended condition was not unfitting. The contended condition was not profiled or implicated in the commander’s statement, and did not fail retention standards. There was no performance-based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition, so no additional disability rating is recommended.


BOARD FINDINGS: In the matter of the right leg and foot condition and IAW VASRD §4.73, the panel recommends no change in the PEB adjudication at the time of constructive TDRL placement and TDRL removal. In the matter of the PTSD, the panel recommends a disability rating of 50%, coded 9411 IAW VASRD §4.129 for 6 months, and then a permanent separation rating of 10% IAW VASRD §4.130. In the matter of the contended lumbar degenerative disc disease, the panel recommends no change from the PEB determination as not unfitting.
The panel recommends the CI’s prior determination be modified as follows, effective the date of medical separation:

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Tricompartmental Muscle Weakness and Weakness of the Long Toe Flexors of the Right Leg and Foot
5310
10%
10%
Posttraumatic Stress Disorder
9411
50%
10%

COMBINED
60%
20%


























PD-2017-03989


AR20190011657, XXXXXXXXXXXXXXXXXX 

Dear XXXXXXXXXXXXXXXXXXXXX


	I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to constructively place you on the Temporary Disability Retired List (TDRL) at 60% disability for six months effective the date of your original medical separation for disability with severance pay and then following this six month period no re-characterization of your separation or modification of the permanent disability rating of 20%.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The constructive TDRL period will result in an adjustment to your pay providing you 60% retired pay for six months from the date of your original medical separation and then no re-characterization of your separation or modification of the permanent disability rating of 20% following the constructive six month TDRL period. This will not result in any change to the amount of severance pay.
  
	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	The accepted DoD PDBR recommendation has been forwarded to the 
Army Physical Disability Agency for required correction of records and then to the 
U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.
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