





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXXX		CASE: PD-2017-04013 BRANCH OF SERVICE:  NAVY	SEPARATION DATE: 20040217


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Personnelman, medically separated for “ankylosing spondylitis” with a disability rating of 40%, with an existed prior to service (EPTS) factor of 20% (deduction), for a final disability rating of 20%.


CI CONTENTION. Review requested of ankylosis spondylitis, cervical spine, thoracic spine, headaches, and chronic pain [fibromyalgia] conditions, as well as additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB). The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20040114
VARD - 20040824
Condition
Code
Rating
Condition
Code
Rating
Exam
Ankylosing Spondylitis
5099-5002
40%
-20%*
Dorsal Spine Ankylosing Spondylitis
5237
10%
20031023
Cervical Spine Pain with Degenerative Changes
Category II
Cervical Spine Degenerative Disc Disease (DDD)
5003-5237
20%
STR
Thoracic Back Pain with Degenerative Changes
Category II
Spondylitis of the Lumbosacral Spine
5240
10%
20031023
Chronic Headaches also with Cervical Chronic Pain
Category II
Migraines
8100
50%
20031023
Fibromyalgia
Category III
Fibromyalgia
5025
40%
20031029


Chronic Pain Syndrome
5099-5025
NSC
20031023
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 100%
*EPTS deduction


ANALYSIS SUMMARY:

Ankylosing Spondylitis (with related Neck, Back, and Headache Conditions). According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI started having mid back and cervical spine pain in November 2002, and MRIs revealed degenerative changes. Non- surgical therapy included medications, facet injections/epidural steroid injections, nerve ablation, electrical stimulation, and occipital steroids for referred headache pain, but without

relief. In June 2003, she rapidly developed lower back and multiple joint pain, and after noting elevated markers, a rheumatologist diagnosed ankylosing spondylitis as well as fibromyalgia.

The 10 September 2003 MEB NARSUM examination, 5 months prior to separation, noted complaints of thoracic and cervical spine pain and referred headache pain. Physical examination showed tenderness of the cervical and thoracic spine as well as 14 out of 18 predetermined points (for fibromyalgia). Spine range of motion (ROM) testing was incomplete, but documented cervical flexion was to 45 degrees (normal) and extension to 20 degrees (normal 45). Recommendations included a burst of systemic steroids, tapering analgesics, re-starting pool therapy, and continuing neuroactive medications and adding Effexor for chronic pain management. The prognosis was poor and limitations included no sitting or standing longer than 15 minutes without extreme pain and decreased ROM, and an inability to perform military duty or do the mandated fitness requirements. The NARSUM diagnoses were: ankylosing spondylitis, fibromyalgia, cervical and thoracic spine pain with degenerative changes, and chronic headaches associated with cervical chronic pain. Each diagnosis was separately noted as “DNEPTS [did not exist prior to service].” The 12 September 2003 non-medical assessment indicated that the CI had been on convalescent leave since May 2003, had limitations in sitting and standing, and was physically unable to perform required military duties.

At the 23 October 2003 VA Compensation and Pension (C&P) general examination, 4 months before separation, the CI reported cervical, dorsal and lumbosacral pain and limitation of motion, as well as headaches associated with neck pain. She had a history of post-trauma migraines in 1995 that resolved after 2 years, but developed a different type of headache beginning in the prior 6 months associated with neck pain and occurring fewer than 3-4 times a week after injections. Physical examination showed painful and limited motion of the cervical, dorsal and lumbosacral spine with cervical flexion of 20 degrees and back flexion of 70 degrees (normal 90). The 29 October 2003 C&P rheumatology evaluation noted complaints of widely distributed pain, trigger points, and poor sleep. The specialist documented tender trigger points with palpation throughout the thoracic and lumbar spine, and in an addendum, stated that 4 positive thoracic trigger points did not meet the criteria for diagnosis for fibromyalgia.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the ankylosing spondylitis 40%, analogously coded 5099-5002 (arthritis rheumatoid, as an active process), citing an EPTS condition and applying a 20% reduction for a combined rating of 20%. The PEB also listed cervical and thoracic spine pain and chronic headaches associated with cervical chronic pain as related diagnoses (Category II) contributing to the disability in this case, and fibromyalgia as a Category III condition (not unfitting). The VA rated the CI’s MEB/PEB- related conditions under multiple VASRD codes (summarized in the chart above), based on C&P examinations and the STR.

The panel first considered if the PEB’s 20% EPTS deduction was supported by a preponderance of evidence (IAW DoDI 1332.38, E2.1.1. – “…consistent with medical facts that are so reasonable and logical as to create a virtual certainty that they are correct”), and noted that the entrance medical examinations (DD Form 2808) and medical history forms (DD Forms 2807-1) from 1995 and August 2001 documented “normal” examinations and “no” history regarding any spine or headache issues. The PEB worksheet indicated “possible” pre-existing cervical spine degenerative changes noted in 1995, as well as a 2003 entry indicating a 12-year history of back problems, but there was no evidence on any entry physical that the neck, back, or headache conditions could be rated higher than 0% each, and the panel determined that any EPTS deduction would be either “undeterminable” or 0%. Therefore, the PEB’s 40% rating coded 5099- 5002 would be the final rating, without deduction.

The panel next deliberated, IAW VASRD notes, whether the evidence supported a higher evaluation for residual ratings versus an active process. Given the CI’s unfitting symptoms were
predominantly pain and limitations in standing and sitting, there was insufficient evidence to separate the cervical and thoracic components of her condition. Additionally, the pain component of ankylosing spondylitis significantly overlapped with the cervical-related headaches. Since undue speculation would be required to conclude that impairment from any Category II condition would not have unacceptably interfered with the performance of military duties, panel members agreed that each Category II condition was reasonably justified as separately unfitting. Individually rating each condition was deliberated with the thoracolumbar spine condition at 10%, the cervical spine not greater than 20%, and headaches not greater than 10%, as there was scant evidence of prostrating headache episodes. Although the panel’s independent condition-specific rating recommendations were mixed, no panel member’s rating recommendation exceeded the combined 40% already awarded by the PEB prior to the 20% deduction. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 40% for the ankylosing spondylitis, coded 5099-5002.

Contended PEB Condition: Fibromyalgia. The panel’s main charge is to assess the fairness of the PEB’s determination that the fibromyalgia was not unfitting. The condition was not noted on any limited duty forms or implicated in the non-medical assessment, although it was forwarded on the NAVMED 6100/1. The panel adjudged that the CI’s unfitting ankylosing spondylitis (neck, back, and headache) symptoms were the preponderant duty-limiting factors and that fibromyalgia-specific findings were not separately unfitting. Any impact of fibromyalgia on the unfitting ankylosing spondylitis was considered in the above rating. There was no performance- based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition, so no additional disability rating is recommended.


BOARD FINDINGS: In the matter of the ankylosing spondylitis, the panel recommends a disability rating of 40%, coded 5099-5002 IAW VASRD §4.71a (this rating includes the related Category II cervical spine, thoracic spine, and chronic headaches conditions). In the matter of the contended fibromyalgia, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Ankylosing Spondylitis
5099-5002
40%


The following documentary evidence was considered:
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IN REPLY REFER TO
6040
CORB:003 14 May 21

From: Director, Secretary of the Navy Council of Review Boards To:	XXXXXXXXXXXXXXXXXX

Subj:	Physical Disability Board of Review Determination Ref:	(a) 6040.44(Series)
	The Physical Disability Board of Review (PBDR) reviewed your case in accordance with reference

(a) and forwarded their recommendation for action.

	On 23 April 2021 the Assistant Secretary of the Navy (Manpower and Reserve Affairs) accepted the PDBR’s recommendation of an increase in disability rating to 40% and placement on the Permanent Disability Retired List. This decision was then sent to Navy Personnel Command for appropriate action.


	The PDBR determination is final and not subject to appeal or review. 


