





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME:  XXXXXXXXXXXXXXXXXXX	CASE: PD-2017-04173
BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20070918


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, medically separated for “chronic thoracolumbar spinal pain” with a disability rating of 10%.


CI CONTENTION: “The injury to my back and the other conditions evaluated in my original MEB were severe and limiting at the time of my rating and discharge from active duty.” The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review  of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20070822
VARD - 20071213
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Thoracolumbar Spinal Pain
5235
10%
Fracture of the L3 Spine
5235
20%
20071113
Skin Eruption
Not Unfitting
Skin Condition
7899-7806
Deferred
20071119
Hearing Loss
Not Unfitting
Right Ear Hearing Loss
6100
0%
20071031


Left Hear Hearing Loss
6100
Deferred
20071031
Mild Acoustic Trauma
Not Unfitting
Bilateral Tinnitus
6260
10%
20071031
Bilateral Hip Pain
Not Unfitting
Left Hip Strain
5253
10%
20071113


Right Hip Strain
5253
10%
20071113
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS: 90%

ANALYSIS SUMMARY:

Thoracolumbar Spinal Pain. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI initially injured his back during a bad parachute landing fall in April 2006 and was subsequently diagnosed with a vertebral fracture (“minimally displaced”  laminar

fracture at L3 with no cord or nerve impingement). No surgery was indicated and he recovered sufficiently to deploy to Iraq where, in September 2009, he reinjured his back from an impact with a gun turret. His pain returned and forced medical evacuation. Repeat imaging revealed no change in the fracture or nerve impingement, but the pain persisted, including radiation to both legs (lateral thighs) and intermittent sensory symptoms. Multiple neurological examinations were normal, with the exception of infrequent mild sensory deficits. Electrodiagnostic testing (EMG) was normal. The CI was compliant with a protracted trial of physical therapy (PT) and other treatment, but he was unable to resume infantry duties.

There was ample documentation of measured thoracolumbar range of motion (ROM) in the STR provider entries over the 12-month interval between the reinjury and separation. There was significant variability in this evidence, with flexion ranging from 20 to 50 degrees (normal 90) and combined ROM ranging from 105 to 145 degrees (normal 240). There was no distinct trend toward worsening or improvement of ROM, although there was a trend toward improvement of subjective symptoms. There was frequent mention of abnormal spinal contour, albeit not consistently correlated with spasm and guarding, but no mention of abnormal gait during this period.  There was no STR documentation of incapacitating episodes.

The 10 May 2007 MEB NARSUM examination, 4 months prior to separation, documented “unrelenting” 6/10 back pain that interfered with pushing, pulling, bending, stooping, lifting and carrying. The physical examination recorded a normal gait without note of abnormal spinal contour, tenderness but no spasm, and normal neurological findings. The NARSUM deferred to goniometric ROM measurements by PT that were performed soon afterwards (21 May). The PT examiner charted flexion to 25 degrees and combined ROM of 85 degrees, opining that there was some mechanical limitation due to soft tissue contracture.

At the 13 November 2007 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI reported daily flares of low back pain radiating to the legs that prohibited running and was aggravated by bending, walking (2 block tolerance) and sitting (half-hour tolerance). The examiner noted there had been no incapacitating episodes over the last 12 months. The physical examination did not document gait, spinal contour or lumbar physical findings. It recorded normal bilateral leg strength (5/5) and reflexes, but some lateral sensory deficits. Measured ROM was flexion to 35 degrees and combined ROM of 95 degrees, specifying painful motion in all planes.

The panel directed attention to its rating recommendation based on the above evidence. An informal PEB rated the back condition 40%, coded 5235 (vertebral fracture), citing limitation of flexion to 28 degrees and specifying “mechanical limits.” Placement on the Temporary Disability Retired List was recommended, but there was a subsequent addendum to the NARSUM opining that the PT flexion limitation was “entirely a result of pain – not mechanical causes.” This was followed by an informal reconsideration PEB conferring a 10% rating under code 5235, citing tenderness and stating that the lowered rating was “based on new medical documentation indicating [the CI’s ROM was] limited by pain.” This indicated the PEB accepted the PT measurements, but based its rating on Army Regulation 635-40, B-29e. The VA rated the condition 20%, coded 5235, based on the C&P examination, citing flexion greater than 30 degrees but not greater than 60 degrees, in addition to combined ROM not greater than 120 degrees.

The panel readily agreed that a 10% rating was not supported by VASRD criteria. The C&P evidence mitigated a recommendation lower than 20%, and the service PT ROM supported a 40% rating for flexion of 30 degrees or less. There was no evidence of incapacitating episodes or other ratable criteria that would support a rating higher than 20%. The panel thus deliberated whether to assign the determinant probative value to the service PT ROM evidence for a 40% rating recommendation or to the C&P ROM evidence for a 20% recommendation. Members ultimately agreed that  reasonable doubt favored  the  assignment  of  determinant probative  value to the
service PT ROM evidence. It was the evidence accepted by the PEB, and there was not a great difference between the PT and C&P ROM, just a critical difference with regard to VASRD rating. A key factor in weighing the probative value of the competing evidence, and arriving at a fair rating recommendation based on the overall evidence, was an analysis of all the corroborating evidence from the STR. Recorded measurements of flexion in the interval between reinjury and separation, encompassing STR provider notes, and the MEB PT and pre-separation C&P examinations, averaged 29 degrees. Thus the 40% criterion (flexion of 30 degrees or less) was supported by a preponderance of the ROM evidence. The panel further considered whether additional rating could be recommended for associated neuropathies, but members agreed that neither the requisite functional link to fitness for service rating nor the presence of a VASRD ratable deficit were supported by the evidence. After due deliberation, considering all the evidence and conceding VASRD §4.3 (reasonable doubt), the panel recommends a 40% rating for the back condition, coded 5235.

Contended PEB Conditions: Skin Eruption, Hearing Loss, Mild Acoustic Trauma and Bilateral Hip Pain. The panel’s main charge is to assess the fairness of the PEB determinations that the contended conditions were not unfitting. All of these conditions met retention standards, and none were implicated in the commander’s performance statement. There was no performance- based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of these conditions, so no additional disability ratings are recommended.


BOARD FINDINGS: In the matter of the back condition, the panel recommends a disability rating of 40%, coded 5235 IAW VASRD §4.71a. In the matter of the contended skin eruption, hearing loss, mild acoustic trauma, and bilateral hip conditions, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Spine Contusion with Laminar Fracture at L-3
5235
40%

The following documentary evidence was considered:
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AR20190012058, XXXXXXXXXXXXXXXXXXXXXXXXX 

Dear XXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a permanent disability retirement with the combined disability rating of 40% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a permanent disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.
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