





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-04364
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20090108


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty, E5, Military Police, medically separated for “left ankle loss of motion,” “right shoulder impingement,” “bilateral knee pain,” “chronic low back pain,” and “migraine headaches,” rated 10%, 10%, 0%, 0% and 0% respectively, with a combined disability rating of 20%.  


CI CONTENTION:  In addition to the left ankle condition, the CI contended obstructive sleep apnea (OSA) and left ear hearing loss and requested review of additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB).  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20081007
VARD - 20090121
Condition
Code
Rating
Condition
Code
Rating
Exam
Lt Ankle, Loss of Motion
5271
10%
Lt Ankle Status Post (S/P) Arthroscopy, with Tendon Reconstruction
5271
10%
20080728
Rt Shoulder Impingement
5099-5003
10%
Rt Shoulder Rotator Cuff Tendonitis
5201
10%
20080728
Bilateral Knee Pain
5099-5003
0%
Degenerative Joint Disease Lt Knee
5262
NSC
20080728



Degenerative Joint Disease Rt Knee
5262
NSC
20080728
Chronic Low Back Pain
5299-5237
0%
No VA Placement
Migraine Headaches
8100
0%
Mild  TBI with Residual Headaches
8045
10%
20080728
 OSA
Not Unfitting
OSA with Removal of Uvula &Septoplasty
6847
50%
20090205
Eustachian Tube Dysfunction
Not Unfitting
No VA Placement
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  80%


ANALYSIS SUMMARY:  

Left Ankle Loss of Motion.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s left ankle condition began in September 2000 after he suffered a class 4 ankle sprain.  Despite conservative therapy, the pain continued.  The ankle was re-injured in 2003-2004 and the CI underwent an arthroscopy, which progressed to an open surgery.  Further therapies were ineffective but medication helped to a certain extent.  The CI underwent a second surgery in 2006 with tendon reconstruction and was casted for 6 months with no viable outcome.   

At the 28 July 2008 VA Compensation and Pension (C&P) examination, 5 months prior to separation, the CI reported constant ankle pain was his biggest problem and involved the whole ankle.  There was weakness, stiffness, swelling, heat, redness, instability, and giving way several times per day, but no locking.  Advil, a non-steroidal anti-inflammatory medication, was used for pain.  X-rays and neuroimaging were normal.  Physical examination showed a steady and normal gait with straight posture.  There was guarding and pain with all motions of the ankle.  Dorsiflexion was 20 degrees (normal) and plantar flexion was 45 degrees (normal).  

During the 4 September 2008 MEB examination, 4 months prior to separation, the CI reported he could run but there would be 2-3 days of pain.  He was taking Flexeril which was not very effective.  Physical examination showed the left ankle range of motion (ROM) was limited by pain in dorsiflexion and plantar flexion with decreased sensation in a stocking distribution of the left ankle.  Strength was 3/5 in the lower extremities.  Physical therapy (PT)-measured ROM on 23 September 2008, showed an average dorsiflexion of 10 degrees and plantarflexion of 40 degrees.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the left ankle condition 10%, coded 5271 (limited motion), citing pain-limited motion.  The VA also rated the left ankle condition 10%, coded 5271, based on the C&P examination, citing reduced dorsiflexion of the left ankle.  Panel members agreed there was no higher rating under 5271 or any other code.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the left ankle condition.  

Right Shoulder Impingement.  According to the STR and MEB NARSUM, the CI’s right (dominant) shoulder condition began in 2002 while playing softball.  At the VA C&P examination, 5 months prior to separation, the CI reported pain was only present with overexertion and throwing.  There was no weakness, stiffness, redness or instability, no dislocation, subluxation or inflammation.  Physical examination showed the right shoulder was symmetrical to the left with no swelling, deformity, muscle atrophy, or instability.  There was pain only with internal rotation.  Full ROM was recorded in all planes.  There was tenderness of the lateral and posterior shoulder but no scapular winging.  Neurovascular function was intact.  

During the MEB examination, the CI reported pain in the shoulder with 1-2 exacerbations per month.  Physical examination revealed 110 degrees abduction (normal 180).  There was no significant muscle atrophy and strength was 5/5 in the upper right extremity.  PT goniometer-measured ROM on 23 September 2008, showed average flexion to 160 degrees (normal 180) and abduction 170 degrees.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the right shoulder condition 10%, coded analogously 5099-5003 (degenerative arthritis), citing pain-limited motion.  The VA also rated the right shoulder condition 10%, coded 5201 (arm, limitation of motion), based on the C&P examination, citing objective findings of painful motion.  

The VASRD §4.71a threshold for rating for ROM impairment (code 5201) is “at shoulder level” (approximately 90 degrees from the side), and the examinations in evidence demonstrated motion above this level.  Although there was insufficient limitation of motion to support a rating under the 5201 code, panel members agreed that a 10% rating was justified with application of VASRD §4.59 (painful motion).  There was no malunion or recurrent dislocation of the humerus to justify a rating under the 5202 code (humerus, other impairment); and no nonunion with loose movement of the clavicle to warrant the next higher 20% rating under the 5203 code (clavicle or scapula, impairment).  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the right shoulder condition.  

Bilateral Knee Pain.  The PEB combined the right and left knee conditions under a single disability rating, coded analogously 5099-5003 (degenerative arthritis).  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB. The evidence for the bilateral knee pain is presented together, with attendant recommendations regarding separate unfitness, and separate rating if indicated. 

At the C&P examination, 5 months prior to separation, the CI reported his left knee pain began in 2000 following a contusion to the knee.  He reported pain was present all the time but there was no weakness, stiffness or swelling.  Instability occurred daily when standing more than 60 minutes.  Locking occurred 2 months prior for 2 hours after moving equipment.  There was fatigability and lack of endurance.  He took Advil and sometimes Tylenol but neither helped.  There was additional limitation of motion during flare-ups which occurred daily, dependent on the intensity of the activity.  Aggravating factors included kneeling, squatting, and walking on stairs.  He used no assistive devices.  Physical examination revealed diffuse pain over the medial side of the quadriceps tendon, the patella and just inferior to the patella.  There was guarding, pain and some resistance with all left knee ROM.  

As for the right knee, the CI reported this started to bother him in 2001 after compensation for the left knee and ankle issues.  Pain was not present all the time but there was stiffness with no instability, locking, weakness or redness.  A flare-up occurred once a week and aggravating factors were increased pain in the left knee, creating the need for the right knee to absorb more weight bearing.  Physical examination showed both knees were symmetrical.  Gait was steady and even.  Flexion and extension were normal bilaterally at 140 and 0 degrees respectively.  There were no assistive devices.  Neurovascular status was intact.  The right knee showed no guarding with manipulation and ROM.  Pain only occurred at the end point of flexion.  

Four months prior to separation, according to the STR and MEB NARSUM, the CI reported his left knee condition began in January 1999 while on a field training exercise.  The NARSUM stated the CI “historically...has osteoarthritis and degenerative joint disease in both knees, left greater than right.”  X-ray studies and neuroimaging were read as normal.  The CI reported the left knee injury was exacerbated by the ankle injury.  He reported squatting and kneeling caused paresthesia of his lower leg so he could not arise without help after 5 minutes.  Pain was worse near the end of the day and this is when he used pain medications.  There were no complaints regarding the right knee.  

PT-measured ROM of the left knee, nearly 3 weeks after the MEB NARSUM, showed flexion at 120 degrees with painful motion; extension was normal.  ROM of the right knee showed average flexion of 125 degrees and also normal extension.

The panel first considered if the left and right knee condition, having been de-coupled from the combined PEB adjudication, remained separately unfitting as established above.  The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bundled bilateral knee condition 0%, coded analogously 5099-5003 (degenerative arthritis), citing painless motion limited only by body habitus.  The VA did not rate the condition but determined that neither the right nor left knees were service connected.  

The VA and MEB examinations proximate to separation documented evidence of left knee painful motion with functional loss supporting a 10% rating (based on §§4.59, 4.40 and 4.45).  There was no evidence of painful motion with functional loss to support a 10% rating for the right knee.  Neither knee had ligamentous instability or laxity (5257), no history of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258), or history of surgery to remove a meniscus (5259) to support a rating under the respective codes.  There was no fracture, nonunion, or malunion of the femur or tibia of either leg to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262).  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the chronic left knee condition, coded 5099-5003.  The panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the right knee condition rated 0%.

Chronic Low Back Pain (LBP).  According to the STR and MEB NARSUM, the CI’s low back condition began in 1999.   During the 26 Feb 2008 and 25 April 2008 MEB examinations (recorded on DD Forms 2807-1 and 2808, respectively), 11 and 9 months prior to separation, the CI reported that his back hurt from time to time due to leg problems and that “when standing for too long my left will go to sleep or numb from the hip to the foot, [it] also does it when I sit too long."  Physical examination did not address the spine and ‘normal’ was marked on the DD Form 2808.  At the VA C&P examination, the CI reported no back pain.  Physical examination showed a steady gait and normal posture.  There was no further examination noted.  

The MEB NARSUM examination 2 months later noted complaints of LBP off and on with significant spasm related to paravertebral spasms from T10-S1.  The longest the spasm lasted was 3 days, but averaged 2 days per occurrence.  Physical examination showed normal flexion and extension.  PT ROM of the thoracolumbar spine on 23 September 2008, showed flexion at 85 degrees (normal 90 ) and extension 25 degrees (normal 30) with painful motion.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 0%, coded analogously 5299-5237 (lumbosacral strain), citing full, painless motion limited only by body habitus (BMI 34.1), without tenderness or spasm.  The VA did not rate the condition. 

The NARSUM examination noted the CI had intermittent back pain since 1999 with intermittent paravertebral spasms and an examination which showed normal flexion and extension.  The C&P examination noted no report of back pain and documented no abnormalities of the lower back during the physical examination.  Both examinations noted normal gait and posture. 

The 23 September 2008 NARSUM addendum was the only examination to show any limitation of motion associated with pain.  The panel agreed these findings were inconsistent with other examinations (MEB NARSUM, MEB H&P) and there was no STR evidence of significant disability and higher rating than that assigned by the PEB.  There was no evidence of intervertebral disc syndrome which resulted in incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under that alternate VASRD formula.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the low back condition.

Migraine Headaches (HAs).  According to the STR and MEB NARSUM, the CI’s migraine headache condition began around July 2004 after exposure to IED blasts.  There were three episodes during which he lost consciousness.  At the VA C&P examination, 5 months prior to separation, the CI reported HAs continued and had not become worse or more frequent.  The presentation was always the same; sharp pain in the right eye from the back to the front prior to the headache, which started at the base of the neck, radiated to the top of the head and spread forward.  There was variable photo and phono sensitivity and phono sensitivity occurring from more than one per day to one every 2 weeks.  In one month he had 6-7 migraines.  Generally they were incapacitating, requiring him to go to a dark cool room and sometimes to bed.  He also reported stress HAs once a day.  Triggers included alcohol and bright sunlight.  Rapid head motion, sneezing, straining, and physical exertion worsened the HAs.  Current treatment was Imitrex.  Physical examination was unremarkable.  The VA rendered a diagnosis of mild TBI with residual chronic HAs (a combination of tension type and migraine).  

The MEB NARSUM examination noted complaints of migraine pain exacerbated by HAs.  Oral medications had not been beneficial but nasal Imitrex spray was partially helpful.  HAs were daily with severe HAs occurring one to two times per month.  Bedrest in a cool, quiet, dark room and sleep were the only effective treatments.  Neuroimaging was negative.  Physical examination, including neurological assessment, was unremarkable.  A neurology consult on 4 August 2009 noted the CI continued to have HAs but, if he had activities, he was able to do them. 

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the migraine condition 0%, coded 8100 (migraine HAs), citing that the STR over the previous year showed no treatment for prostrating HAs.  The VA rated the condition at 10% for “mild TBI with residual headaches,” coded 8045 (residuals of TBI), based on the C&P examination, citing the highest severity level of “1” for subjective symptoms.  

The panel noted that the C&P neurological examination documented a diagnosis of migraine HAs occurring one to two times per month, and that bed rest in a dark room was the only effective treatment, despite multiple variable medication trials.  The NARSUM examination noted the same, including notation of frequent visits to neurology, confirmed in the STRs, over past months.  Both examinations noted these were primarily tension HAs and no examination noted the CI had to stop what he was doing to seek medical attention.  The panel concluded there was no evidence of prostrating migraines over the last several months to support a rating higher than the rating accorded by the PEB.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the migraine headache condition.

Contended PEB Conditions: OSA and Eustachian Tube Dysfunction.  The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting.  Neither of the conditions were profiled or implicated in the commander’s statement, and neither failed retention standards.  There was no performance-based evidence from the record that either of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.  
BOARD FINDINGS:  In the matter of the left ankle, right shoulder, and low back conditions and IAW VASRD §4.71, the panel recommends no change in the PEB adjudication.  In the matter of the bilateral knee condition, the panel recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71 for the left knee condition, and 0%, coded 5099-5003 IAW VASRD §4.71 for the right knee condition.  In In the matter of the migraine headache condition and IAW VASRD §4.124, the panel recommends no change in the PEB adjudication.  In the matter of the contended obstructive sleep apnea and Eustachian tube dysfunction, the panel recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Left Ankle Loss of Motion
5271
10%
Right Shoulder Impingement
5099-5003
10%
Left Knee Pain
5099-5003
10%
Right Knee Pain
5009-5003
0%
Chronic Low Back Pain
5299-5237
0%
Migraine Headache
8100
0%
COMBINED
30%


The following documentary evidence was considered:

 



AR20190006244, XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO).

	A copy of this decision has also been provided to the Department of Veterans Affairs. 

