





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME: XXXXXXXXXXXXXXXXXXX	CASE: PD-2020-00114
BRANCH OF SERVICE: NAVY	SEPARATION DATE: 20080318


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E6, Electronic Warfare Systems Technician, medically separated for “depressive disorder, not otherwise specified [NOS], with significant dysphoric mood and insomnia” and “chronic low back pain [LBP],” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION: “They only took 1 range of motion result into consideration. Instead of the years worth from PT. My back and leg are still not right and it has caused my shoulders and knees to take a beating…” The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20070726
VARD - 20080822
Condition
Code
Rating
Condition
Code
Rating
Exam
Depressive Disorder, NOS, with Significant
Dysphoric Mood and Insomnia
9434
10%
Dysthymic Disorder with
Anxiety and Depression
9433
30%
20080729
Chronic Low Back Pain
5243
10%
Residuals of Lumbar Spine Fusion between L4-L5
5241
10%
20080414
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 70%

ANALYSIS SUMMARY:

Depressive Disorder, NOS. According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI presented with mood symptoms in June of 2005, and medication was introduced. He was eventually diagnosed with depressive disorder NOS.

The 16 March 2007 mental health (MH) MEB NARSUM examination, 12 months prior to separation, noted complaints of intermittent dysphoric mood with periods of irritability and anxiety. He had difficulty with sleep and concentration. The CI was prescribed antidepressant/antianxiety medication. The CI reported chronic difficulty in his marriage of 11

years. He reported a good relationship with his mother. The CI reported that his work hours were limited due to his back condition. Mental status examination (MSE) was unremarkable with the exception of blunted affect, and mildly dysphoric mood.

During the 2 October 2007 mental health follow-up appointment, 7 months prior to separation, the CI voiced no complaints. He reported he was performing acceptably at his job, and his sleeping was “okay” with medication. He indicated that his medications were helpful and wanted to continue to take them. His MSE was normal. Marital discoid continued to be a significant stressor.

In late December 2007, the CI requested refill of his psychotropic medication. He denied any other concerns at the time.

At the 29 July 2008 VA Compensation and Pension (C&P) examination, 4 months after separation, the CI reported problems with anxiety, depression and sleep. He woke frequently and was tired in the morning and unable to focus. He was socially isolated and unemployed. He completed job applications, but lacked desire and motivation to follow up. He noted that he was unable to do “a lot of things” because of his back pain. He continued to have problems in his marriage and claimed that he and his wife had ongoing conflicts due to different parenting styles related to their daughter.

MSE showed a neat and well-groomed appearance. He was well-developed, and well-nourished. He ambulated slowly with a cane. He weighed about 250 pounds and claimed that he had gained about 50 pounds since the surgery. He was fairly pleasant and cooperative. He described his mood as anxious, irritable, and depressed. His affect was constricted. There was no evidence of acute psychotic symptoms. No delusions or paranoia. He denied any aggressive or violent outbursts. He denied any suicidal ideations or intention. Cognition was intact and judgment was fair.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the depressive disorder 10%, coded 9434 (major depressive disorder). The VA rated the dysthymic disorder 30%, coded 9433 (dysthymic disorder), based on the C&P examination.

The panel members first agreed that the provisions of VASRD§ 4.129 for a “mental disorder due to traumatic stress” were not applicable.

The panel considered the absence of emergency room treatment, or hospitalization, and the apparent stability of symptoms during the 7 months prior to separation and for several months after separation. There was no report of suicidal or homicidal ideation, no report of domestic violence or threats to harm others, and no evidence that his MH symptoms precluded him from engaging in employment. The panel acknowledged the report of chronic insomnia, but was unable to determine the contribution of depression and chronic pain to the complaint of insomnia and poor concentration and the role of sleep apnea. And there was no indication from the non-medical assessment that any MH symptom interfered with duty performance. No MH condition was the subject of limited duty. There was no report of memory issues, or panic attacks. The panel noted the STR fell silent in the 5 months prior to separation, with the last MH entry documenting a phone call for a refill. No other complaints were voiced. The last MSE prior to separation was completely normal, and the CI reported improved sleep and mood symptoms with medication. The VA examination noted in spite of medication, the CI reported sleep problems. The MSE was essentially normal with the exception of his mood and affect. The CI reported he was often frustrated and had growing irritability due to the limitation of his activities. He was angry about being released from duty. The CI attributed his lack of motivation and desire to his inability to do things because of his back. There was no medical opinion that the CI was unemployable based on the severity of his mental health.
Panel members concluded, although the CI reported multiple stressors that likely resulted in chronic mood symptoms, there was evidence that medication was beneficial, and his symptoms fluctuated depending on his level of stress.

The panel considered the record in totality, panel members agreed the evidence demonstrated the CI’s condition was most reflective of the 10% level of disability for “occupational and social impairment due to mild or transient symptoms which decrease work efficiency and ability to perform occupational tasks only during periods of significant stress; or; symptoms controlled by continuous medication.”

After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the depressive disorder.

Chronic Low Back Pain. According to the STR and the MEB NARSUM, the CI underwent back surgery with a posterior arthrodesis of the lumbar spine at the L5-S1 level, in June 2006.

The 11 January 2007 MEB NARSUM examination, 14 months prior to separation, noted complaints of unabated back pain. Physical examination showed he walked with an antalgic gait and assistance of a cane. There was spinal tenderness. Thoracolumbar range of motion (ROM) measurements showed flexion of 70 degrees (normal 90) and combined ROM of 185 degrees (normal 240), associated with painful motion.

X-rays of the lumbosacral spine showed a surgical arthrodesis at L5-S1. The bone graft appeared to be partially resorbing at L5-S1. There were pedicle screws in the vertebral bodies and evidence of bone graft supplementation bilaterally. There was no spondylolysis or spondylolisthesis. There was no scoliosis.

At the 14 April 2008 VA Compensation and Pension (C&P) examination, 1 month before separation, the CI reported pain level was a 6 to 7 out of 10 (10 being the worst), described as throbbing, sharp, that increased with activity. Physical examination found no tenderness, spasms, or abnormal spinal contour. Toe walk, heel walk, and heel-to-toe walk were done without any difficulty or complications. Thoracolumbar ROM measurements showed flexion of 90 degrees and combined ROM of 175 degrees after repetition.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the low back condition 10%, coded 5243 (intervertebral disc syndrome). The VA also rated the low back condition 10%, coded 5241 (spinal fusion), based on the C&P examination, citing combined range of motion of the thoracolumbar spine greater than 120 degrees but not greater than 235 degrees.

The panel agreed that a 10% rating, but no higher, was justified for combined ROM (greater than 120 degrees but not greater than 235 degrees), as reported on the VA examination proximate to separation. The panel acknowledged the January and July 2007 physical therapy ROM examinations, and agreed the exams offered limited probative value since they were fairly remote from separation. Likewise, the NARSUM offered limited probative value since it was also remote from separation. The panel agreed, the C&P examination was more probative since it was most proximate to separation, and was most comprehensive. There was no muscle spasm or guarding severe enough to result in an abnormal gait or spinal contour, thus the next higher 20% rating was not justified on this basis. There was no evidence of intervertebral disc syndrome (IVDS) which resulted in incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under the alternate VASRD formula for that condition.
After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the low back condition.


BOARD FINDINGS: In the matter of the depressive disorder and IAW VASRD §4.130, the panel recommends no change in the PEB adjudication. In the matter of the low back condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication. There are no other conditions within the panel’s scope of review for consideration. Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:
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IN REPLY REFER TO
6040
CORB:003 14 May 21

From: Director, Secretary of the Navy Council of Review Boards To:	XXXXXXXXXXXXXXX

Subj:	Physical Disability Board of Review Determination Ref:	(a) 6040.44(Series)
	The Physical Disability Board of Review (PBDR) reviewed your case in accordance with reference

(a) and forwarded their recommendation for action.

	On 23 April 2021 the Assistant Secretary of the Navy (Manpower and Reserve Affairs) accepted the PDBR’s recommendation of no change to your characterization of separation or disability rating assigned.


	The PDBR determination is final and not subject to appeal or review. 


