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MEMORANDUM OF CONSIDERATION


	IN THE CASE OF:   


	BOARD DATE:            15 February 2000  
	DOCKET NUMBER:   AR1999028498

	I certify that hereinafter is recorded the record of consideration of the Army Board for Correction of Military Records in the case of the above-named individual.






Ms. Deborah L. Brantley

Senior Analyst


  The following members, a quorum, were present:


Mr. Fred Eichorn

Chairperson

Ms. Karol A. Kennedy

Member

Mr. Roger Able

Member

	The Board, established pursuant to authority contained in 10 U.S.C. 1552, convened at the call of the Chairperson on the above date.  In accordance with Army Regulation 15-185, the application and the available military records pertinent to the corrective action requested were reviewed to determine whether to authorize a formal hearing, recommend that the records be corrected without a formal hearing, or to deny the application without a formal hearing if it is determined that insufficient relevant evidence has been presented to demonstrate the existence of probable material error or injustice.

	The applicant requests correction of military records as stated in the application to the Board and as restated herein.

	The Board considered the following evidence:

	Exhibit A - Application for correction of military 
                records
	Exhibit B - Military Personnel Records (including
	            advisory opinion, if any)

APPLICANT REQUESTS:  In effect, that his records be corrected to reflect that he was medically retired from active duty and that he be awarded a Purple Heart.

APPLICANT STATES:  He believes that he should be compensated for all the years he was in pain and states that he should be awarded the Purple Heart “since the injury was during [his] stay in Korea under combat conditions….”  He states that a mortar round hit his bunker.  The applicant submits a December 1954 VA rating decision in support of his request.

EVIDENCE OF RECORD:  The applicant's military records were apparently lost or destroyed during the 1973 fire at the National Personnel Records Center.  Information contained herein was reconstructed from alternative sources.

The applicant entered active duty on 12 December 1952 and served overseas for nearly 17 months where he was awarded the Combat Infantryman Badge and the Korean Service Medal.

He was released from active duty with an honorable characterization of service on 25 September 1954.  His DD Form 214, which he authenticated, does not reflect entitlement to the Purple Heart and item 29 (wounds received as a result of action with enemy forces) reflects “NONE.”  The 1954 statement from the VA, which the applicant provided with his application, notes that the applicant’s “right knee condition was incurred during [his] military service but this condition is not shown to be disabling to a compensable degree.”

Army Regulation 600-8-22 provides, in pertinent part, that the Purple Heart is awarded for wounds sustained as a result of hostile action.  Substantiating  evidence must be provided to verify that the wound was the result of hostile action, the wound must have required treatment by a medical officer, and the medical treatment must have been made a matter of official record.

Army Regulation 635-40 states that disability compensation is not an entitlement acquired by reason of service-incurred illness or injury; rather, it is provided to soldiers whose service is interrupted and they can no longer continue to reasonable perform because of a physical disability incurred or aggravated in service.  When a solider is being processed for separation or retirement for reasons other than physical disability, continued performance of assigned duty commensurate with his or her rank or grade until the soldier is scheduled for separation or retirement, creates a presumption that the soldier is fit.  The presumption of fitness may be overcome if the evidence establishes that the soldier was, in fact, physically unable to perform adequately the duties of his or her office, grade, rank or rating for a period of time because of disability.  There must be a causative relationship between the less than adequate duty performance and the unfitting medical condition or conditions.  The presumption of fitness may also be overcome by an acute, grave illness or injury or other significant deterioration of the soldier’s physical condition occurred immediately prior to, or coincident with processing for separation or retirement for reasons other than physical disability and which rendered the soldier unfit for further duty. 

DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:

1.  There is no evidence, and the applicant has not provided any, that he was wounded as a result of hostile action while in Korea and as such is not entitled to an award of the Purple Heart.  The fact that the VA may have determined that the applicants “right knee condition” was incurred during the applicant’s period of active duty is not, in and of itself, a basis to award the Purple Heart.

2.  The applicant was apparently fit at the time of his release from active duty in September 1954 and he has submitted no evidence to the contrary.  The fact that the VA also found no compensable disability within three months of his separation supports the conclusion that the applicant was fit at the time of his release from active duty.

3.  In order to justify correction of a military record the applicant must show to the satisfaction of the Board, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy the aforementioned requirement.

4.  In view of the foregoing, there is no basis for granting the applicant's request.

DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.

BOARD VOTE:

________  ________  ________  GRANT

________  ________  ________  GRANT FORMAL HEARING

____fe__  ____ra__  __kak___  DENY APPLICATION




						Karl F. Schneider
						Director, Army Review Boards Agency
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