ARMY BOARD FOR CORRECTION OF MILITARY RECORDS

RECORD OF PROCEEDINGS

N THE case or: I

BOARD DATE: 13 March 2025

DOCKET NUMBER: AR20230013526

APPLICANT REQUESTS:

e Removal of DA Form 2166-9-1 (Noncommissioned Officer Evaluation Report
(NCOER)) for the period ending 31 August 2019 from his Army Military Human
Resource Record (AMHRR)

e Personal appearance before the Board

APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD:
DD Form 149 (Application for Correction of Military Record)

FACTS:

1. The applicant did not file within the 3-year time frame provided in Title 10, U.S.
Code, section 1552(b); however, the Army Board for Correction of Military Records
(ABCMR) conducted a substantive review of this case and determined it is in the
interest of justice to excuse the applicant's failure to timely file.

2. The applicant indicates on his application that he provided supporting documents;
however, they were not attached to his application. The analyst of record requested he
and/or his attorney provide the documents indicated on his application, neither one
responded to the request. The applicant's service record has sufficient documentation
for the Board to render a decision.

3. The applicant states:

a. He submits this formal request to address perceived inaccuracies and inequities,
within his military records. It is imperative to rectify these discrepancies, as they hold the
potential to significantly impact his career progression and the overreaching perception
of his performance. The irregularities within his NCOER demand attention.

b. He attributes the deficiencies to a fundamental lack of understanding on the part
of the rater in completing the NCOER. The inaccuracies carry unjust implications, which
are further exacerbated by the contradiction they introduce. Additionally, it is essential to
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note the apparent desire to retaliate against a Soldier who has expressed a desire to
transition to another Army component, while continuing to serve.

c. The reported number of hours completed in the Joint Knowledge Online (JKO)
course (80 hours) significantly deviates from the actual number of hours completed (240
hours). The NCOER erroneously indicates he graduated, during the rating period. In
reality, his graduation occurred in December 2019, which falls outside the rating period.
The NCOER references a physical fithess score requirement as a prerequisite for
submitting his warrant officer candidate packet. In April 2019, he had already achieved
the necessary Army Physical Fitness Test score of 259 and did not need to retake the
test. Several bullet points, specifically those related to JKO courses completed in 2017,
fall outside the rating period (1 September 2018 to 31 August 2019).

4. The applicant's service record contains the following documents:

a. After having prior enlisted service in the Army National Guard (ARNG), he
enlisted in the U.S. Army Reserve (USAR) on 17 January 2020.

b. Noncommissioned Officer Evaluation Report (NCOER) for the period ending
31 August 2019 (the NCOER in question), while a member of the ARNG in the rank of
sergeant (SGT), shows he was rated as did not meet standard in presence and leads.
He was rated as meets standard in intellect, develops, and achieves. His senior rater
rated him as not qualified stating he lacks the maturity, empathy, and common sense to
succeed in leadership positions.

c. NCOER for the period ending 13 October 2020, while a member of the USAR in
the rank of SGT, shows he was rated as met standard in presence, intellect, leads,
develops, and achieves. His senior rater rated him as highly qualified.

d. On 25 November 2020, he took the oath of office as a reserve warrant officer in
the rank of Warrant Officer One.

BOARD DISCUSSION:

After reviewing the application and all supporting documents, the Board determined
relief was not warranted. The applicant’s contentions, the military record, and regulatory
guidance were carefully considered. Based upon the information reflected on the
applicant’s contested NCOER, the raised concerns about the document in the
applicant’s statement, and the lack of corroborative evidence to the applicant’s
statement, the Board concluded there was insufficient evidence of an error or injustice
warranting relief.
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BOARD VOTE:

Mbr 1 Mbr 2 Mbr 3

GRANT FULL RELIEF

GRANT PARTIAL RELIEF

GRANT FORMAL HEARING
XXX XXX XXX DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The evidence presented does not demonstrate the existence of a probable error or injustice.
Therefore, the Board determined the overall merits of this case are insufficient as a basis for
correction of the records of the individual concerned.

IISIGNED//
X

CHAIRPERSON

| certify that herein is recorded the true and complete record of the proceedings of the
Army Board for Correction of Military Records in this case.

REFERENCES:

1. Title 10, U.S. Code, section 1552(b), provides that applications for correction of
military records must be filed within 3 years after discovery of the alleged error or
injustice. This provision of law also allows the ABCMR to excuse an applicant's failure to
timely file within the 3-year statute of limitations if the ABCMR determines it would be in
the interest of justice to do so.

2. Army Regulation 15-185 (ABCMR) prescribes the policies and procedures for
correction of military records by the Secretary of the Army, acting through the ABCMR.
The ABCMR may, in its discretion, hold a hearing or request additional evidence or
opinions. Additionally, it states in paragraph 2-11 that applicants do not have a right to a
hearing before the ABCMR. The Director or the ABCMR may grant a formal hearing
whenever justice requires.
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3. Army Regulation 623-3 (Evaluation Reporting System), prescribed the policies and
tasks for the Army's Evaluation Reporting System.

a. (Modifications to Previously Submitted Evaluation Reports) stated an evaluation
report accepted by Headquarters, Department of the Army (HQDA), and included in the
official record of a rated Soldier is presumed to:

(1) be administratively correct,

(2) have been prepared by the properly designated rating officials who meet the
minimum time and grade qualifications, and

(3) represent the considered opinions and objective judgment of the rating
officials at the time of preparation.

b. Paragraph 4-5 (Policy) states:

(1) A Commander's or Commandant's Inquiry will not be used to document
differences of opinion among members of the rating chain about a rated Soldier's
performance and potential. The evaluation system establishes rating chains and
normally relies on the opinions of the rating officials. Rating officials will evaluate a rated
Soldier and their opinions constitute the organization's view of that Soldier. However,
the commander may determine through inquiry that the report has serious irregularities
or errors. Examples include:

(a) improperly designated, unqualified, or disqualified rating officials; that is, a
rating official not in the published rating chain, a rating official without the minimum
required time to render an evaluation report, or a rating official who, through an official
investigation, has had a substantiated adverse finding against them that results in their
relief or calls into question the rating official's objectivity;

(b) inaccurate or untrue statements; and

(c) lack of objectivity or fairness by rating officials.

(2) The inquiry will be made by a commander in the chain of command or
military school commandant above the designated rating officials involved in the
allegations. In headquarters and other military organizations lacking a commander or
commandant, the inquiry will be conducted by the next higher official in the rating chain
above the designated rating officials involved in the allegations.

(3) To ensure the availability of pertinent data and timely completion of an
inquiry conducted after the evaluation in question has been accepted at HQDA for

4
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inclusion in the rated Soldier's AMHRR, the inquiry will be conducted by either the
commander or commandant at the time the evaluation was rendered who is still in the
command position, or by a subsequent commander or commandant in the position.
Requests for inquiry will occur no later than 60 days after the signature date of the rated
Soldier (or senior rater, if rated Soldier's signature is omitted). The results of the inquiry
will be forwarded to HQDA not later than 120 days after the signature date of the senior
rater.

(4) The official conducting the inquiry will not pressure or force rating officials to
change their evaluations.

(5) The official conducting the inquiry may not evaluate the rated Soldier, either
as a substitute for, or in addition to, the designated rating officials' evaluations.

(6) The rating chain or official conducting the inquiry will not use the
Commander's or Commandant's Inquiry provisions to forward information derogatory to
the rated Soldier. If the inquiry reveals matters that might have resulted in a lower
evaluation of a rated Soldier, the information will be addressed in the memorandum
outlining the results of the inquiry by the commander or commandant responsible for the
inquiry in accordance with paragraph 3-39. No changes will be made to an evaluation
report to reflect a lower evaluation of a rated Soldier following the results of a
Commander's or Commandant's Inquiry.

(7) If, upon completion of the inquiry, the official conducting the inquiry
determines the report has serious irregularities or errors or any violation of policy, the
official will ensure that all members of the original rating chain are allowed to correct or
edit the evaluation as necessary. The commander's or commandant's memorandum to
U.S. Army Human Resources Command will state that all members of the rating chain
have been allowed to add or change comments in accordance with the findings and
recommendations, and it will list those who did not choose to edit the evaluation.

(8) If the evaluation was previously referred, and after editing the evaluation, it is
still referred, the rating chain will refer the final evaluation to the rated Soldier for
acknowledgment and the opportunity to submit comments before sending it (and any
signed comments) to HQDA.

(9) The results of the inquiry forwarded to HQDA will include the specific
findings, conclusions, and recommendations in a memorandum that will be filed with the
evaluation report in the rated Soldier's AMHRR for clarification purposes. The results
will include the commander's or commandant's signature, will stand alone without
reference to other documentation, and will be limited to one page. Sufficient evidence
and documentation, such as completed Army Regulation 15-6 (Procedures for
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Administrative Investigations and Boards of Officers) investigations, reports, and
statements, will be attached to justify the conclusions.

(10) If the commander finds no fault with the evaluation, then the Commander's
or Commandant's Inquiry is filed locally and a copy given to the rated Soldier. There is
no requirement to send the Commander's or Commandant's Inquiry forward to HQDA.

c. An appeal will be supported by substantiated evidence. An appeal that alleges an
evaluation report is incorrect, inaccurate, or unjust without usable supporting evidence
will not be considered. The determination regarding adequacy of evidence may be
made by the HQDA Evaluation Appeals Branch, National Guard Bureau Appeals
Section, or the appropriate State Adjutant General (Army National Guard).

d. Substantive appeals will be submitted within 3 years of an evaluation report
"THRU" date. Failure to submit an appeal within this time would require the appellant to
submit his or her appeal to the ABCMR. The Army Special Review Board will not accept
appeals over 3 years old or appeals from Soldiers who are no longer serving on active
duty or as part of the U.S. Army Reserve or Army National Guard.

e. (Burden of Proof and Type of Evidence) states the burden of proof in the appeal
process rests with the appellant. Accordingly, to justify deletion or amendment of an
evaluation report, the appellant will produce evidence that establishes clearly and
convincingly that:

(1) the presumption of regularity will not be applied to the evaluation report
under consideration and

(2) action is warranted to correct a material error, inaccuracy, or injustice.
f. Clear and convincing evidence will be of a strong and compelling nature, not
merely proof of the possibility of administrative error or factual inaccuracy. If the
adjudication authority is convinced that an appellant is correct in some or all of the
assertions, the clear and convincing standard has been met with regard to those
assertions.
g. For a claim of administrative error, appropriate evidence may include:

(1) the published rating scheme used by the organization during the period of
the evaluation report being appealed;

(2) assignment, travel, or temporary duty orders;
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(3) DA Form 705 (Army Physical Fitness Test Scorecard), DA Form 5500 (Body
Fat Content Worksheet (Male)), and DA Form 5501 (Body Fat Content Worksheet
(Female));

(4) leave records;
(5) organization manning documents;
(6) hospital admission, diagnosis, and discharge sheets;

(7) statements of military personnel officers or other persons with knowledge of
the situation pertaining to the evaluation report in question;

(8) the results of a Commander's or Commandant's Inquiry, Inspector General,
and/or Equal Opportunity investigation; and

(9) other relevant documents.

(10) Editable documents must be marked certified true copies. This applies to
documents submitted as evidence in support of either an administrative or substantive
claim.

h. For a claim of inaccuracy or injustice of a substantive type, evidence will include
statements from third parties, rating officials, or other documents from official sources.
Third parties are persons other than the rated officer or rating officials who have
knowledge of the appellant's performance during the rating period. Such statements are
afforded more weight if they are from persons who served in positions allowing them a
good opportunity to observe firsthand the appellant's performance as well as
interactions with rating officials. Statements from rating officials are also acceptable if
they relate to allegations of factual errors, erroneous perceptions, or claims of bias. To
the extent practicable, such statements will include specific details of events or
circumstances leading to inaccuracies, misrepresentations, or injustice at the time the
evaluation report was rendered. The results of a Commander's or Commandant's
Inquiry or Army Regulation 15-6 (Procedures for Administrative Investigations and
Boards of Officers) investigation may provide support for an appeal request.

i. (Appeals Based on Substantive Inaccuracy) states a decision to appeal an
evaluation report will not be made lightly. Before deciding whether or not to appeal, the
prospective appellant will analyze the case dispassionately. The prospective appellant
will note that:

(1) pleas for relief citing past or subsequent performance or assumed future
value to the Army are rarely successful and
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(2) limited support is provided by statements from people who observed the
appellant's performance before or after the period in question (unless performing the
same duty in the same unit under similar circumstances), letters of commendation or
appreciation for specific but unrelated instances of outstanding performance, or citations
for awards, inclusive of the same period.

j- Once the decision has been made to appeal an evaluation report, the appellant
will state succinctly what is being appealed and the basis for the appeal. For example,
the appellant will state:

(1) whether the entire evaluation report is contested or only a specific part or
comment and

(2) the basis for the belief that the rating officials were not objective or had an
erroneous perception of the performance. A personality conflict between the appellant
and a rating official does not constitute grounds for a favorable appeal; it must be shown
conclusively that the conflict resulted in an inaccurate or unjust evaluation.

4. Army Regulation 600-8-104 (Army Military Human Resource Records Management)
prescribes Army policy for the creation, utilization, administration, maintenance, and
disposition of the AMHRR. The AMHRR includes, but is not limited to the Official Military
Personnel File, finance-related documents, and non-service-related documents deemed
necessary to store by the Army.

a. Paragraph 3-6 (Authority for Filing or Removing Documents in the AMHRR
Folders) provides that once a document is properly filed in the AMHRR, the document
will not be removed from the record unless directed by the ABCMR or another
authorized agency.

b. Appendix B (Documents Required for Filing in the AMHRR and/or Interactive
Personnel Electronic Records Management System) shows memorandums of
reprimand, censure, and admonition are filed in accordance with Army Regulation
600-37.

[INOTHING FOLLOWS//





