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  IN THE CASE OF:   
 
  BOARD DATE: 2 July 2024 
 
  DOCKET NUMBER: AR20230014370 
 
 
APPLICANT REQUESTS: an upgrade of his bad conduct discharge to under other than 
honorable conditions. 
 
APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD: 
DD Form 293 (Application for the Review of Discharge from the Armed Forces of the 
United States) 
 
FACTS: 
 
1. The applicant did not file within the 3-year time frame provided in Title 10, U.S. 
Code, section 1552(b); however, the Army Board for Correction of Military Records 
(ABCMR) conducted a substantive review of this case and determined it is in the 
interest of justice to excuse the applicant's failure to timely file. 
 
2. The applicant states he is requesting an upgrade of his bad conduct discharge to 
under other than honorable conditions. The applicant noted that although he was initially 
accused of sexual assault and sexual harassment, he was acquitted of those charges 
and was instead found guilty of adultery. He is seeking an upgrade because he believes 
he deserves Department of Veterans Affairs (VA) benefits. 
 
3.  The applicant enlisted in the Regular Army on 19 July 2006. He served two tours in 
Iraq from 9 May 2007 to 15 August 2008 and 31 October 2009 to 13 October 2010. 
 

4.  On 13 August 2014, he was convicted by a general court-martial of: 

 

• one specification of committing adultery 

• one specification of possessing sexually oriented pictures of junior enlisted 

Soldiers 

• three specifications of engaging in sexually harassing speech 

• one specification of wrongfully displaying sexually oriented pictures 

 

The applicant was sentenced to reduction to private (E-1), confinement for 11 months, 

and a bad conduct discharge. 
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5.  On 11 December 2014, the convening authority approved so much of the sentence 
as provides for reduction to the grade of private (E-1), 11 months confinement, and 
except for the bad conduct discharge, ordered it executed. The record of trial was 
forwarded to the Judge Advocate General of the Army for appellate review. 
 

6.  On 1 August 2016, he was discharged from active duty with a bad conduct discharge 

characterization of service. His DD Form 214 (Certificate of Release or Discharge from 

Active Duty) shows he completed 8 years and 24 days of active service with 720 days 

of lost time. He was assigned separation code JJD and the narrative reason for 

separation is listed as “Court-Martial, Other,” with reentry code 4. It also shows he was 

awarded or authorized the following: 

 

• Iraq Campaign Medal with three campaign stars 

• Army Commendation Medal 

• Army Achievement Medal (3rd award) 

• Meritorious Unit Commendation (2nd award) 

• Army Good Conduct Medal (2nd award) 

• National Defense Service Medal 

• Global War on Terrorism Service Medal 

• Korea Defense Service Medal 

• Iraq Campaign Medal with campaign Star 

• Noncommissioned Officer Professional Development Ribbon 

• Army Service Ribbon 

• Overseas Service Ribbon (3rd award) 

• Certificate of Achievement 

• Driver and Mechanic Badge with Driver-Wheeled Vehicle(s) Clasp 

 
7. By regulation, a Soldier will be given a bad conduct discharge pursuant only to an 
approved sentence of a general or special court-martial. The appellate review must be 
completed, and the affirmed sentence ordered duly executed. 
 
8. In reaching its determination, the Board can consider the applicant’s petition and 
service record in accordance with the published equity, injustice, or clemency 
determination guidance.   
 
BOARD DISCUSSION: 
 
After reviewing the application, all supporting documents, and the evidence found within 
the military record, the Board found that relief was not warranted. The Board carefully 
considered the applicant’s request, supporting documents, evidence in the records, and 
published DoD guidance for liberal consideration of discharge upgrade requests. The 
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REFERENCES: 
 
1. Title 10, U.S. Code, section 1552(b), provides that applications for correction of 
military records must be filed within 3 years after discovery of the alleged error or 
injustice. This provision of law also allows the ABCMR to excuse an applicant's failure to 
timely file within the 3-year statute of limitations if the ABCMR determines it would be in 
the interest of justice to do so. 
 
2. Army Regulation 635-200 (Active Duty Enlisted Administrative Separations) sets 
forth the basic authority for the separation of enlisted personnel. This regulation 
provides that: 
 
 a. An honorable discharge is a separation with honor. The honorable 
characterization is appropriate when the quality of the Soldier’s service generally has 
met the standards of acceptable conduct and performance of duty for Army personnel 
or is otherwise so meritorious that any other characterization would be clearly 
inappropriate. 
 
 b. A general discharge is a separation from the Army under honorable conditions. 
When authorized, it is issued to a Soldier whose military record is satisfactory but not 
sufficiently meritorious to warrant an honorable discharge. A characterization of under 
honorable conditions may be issued only when the reason for separation specifically 
allows such characterization. It will not be issued to Soldiers solely upon separation at 
expiration of their period of enlistment, military service obligation, or period for which 
called or ordered to AD. 
 
 c. A discharge under other than honorable conditions is an administrative 
separation from the service under conditions other than honorable. It may be issued for 
misconduct, fraudulent entry, security reasons, or in lieu of trial by court martial. 
 
 d. A Soldier will be given a bad conduct discharge pursuant only to an approved 
sentence of a general or special court-martial. The appellate review must be completed 
and the affirmed sentence ordered duly executed.  
 
3. On 25 July 2018, the Under Secretary of Defense for Personnel and Readiness 
issued guidance to Military Discharge Review Boards and Boards for Correction of 
Military/Naval Records (BCM/NRs) regarding equity, injustice, or clemency 
determinations. Clemency generally refers to relief specifically granted from a criminal 
sentence. BCM/NRs may grant clemency regardless of the type of court-martial.  
However, the guidance applies to more than clemency from a sentencing in a court-
martial; it also applies to other corrections, including changes in a discharge, which may 
be warranted based on equity or relief from injustice.   
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a. This guidance does not mandate relief, but rather provides standards and 
principles to guide Boards in application of their equitable relief authority.  In 
determining whether to grant relief based on equity, injustice, or clemency grounds, 
BCM/NRs shall consider the prospect for rehabilitation, external evidence, sworn 
testimony, policy changes, relative severity of misconduct, mental and behavioral health 
conditions, official governmental acknowledgement that a relevant error or injustice was 
committed, and uniformity of punishment.   
 

b. Changes to the narrative reason for discharge and/or an upgraded character of 
service granted solely on equity, injustice, or clemency grounds normally should not 
result in separation pay, retroactive promotions, and payment of past medical expenses 
or similar benefits that might have been received if the original discharge had been for 
the revised reason or had the upgraded service characterization. 
 

//NOTHING FOLLOWS// 




