ARMY BOARD FOR CORRECTION OF MILITARY RECORDS

RECORD OF PROCEEDINGS

IN THE CASE OF : I
BOARD DATE: 15 October 2024

DOCKET NUMBER: AR20240001105

APPLICANT REQUESTS:

e Reconsideration of his previous request for upgrade of his under other than
honorable conditions (UOTHC) discharge to honorable. He makes the request
due to Don’t Ask Don'’t Tell (DADT)

e Additionally, he requests an appearance before the Board via video/telephone.

APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD:

e DD Form 149 (Application for Correction of Military Record)
e DD Form 214 (Certificate of Release or Discharge from Active Duty)(partial), 26
June 1998

FACTS:

1. Incorporated herein by reference are military records which were summarized in the
previous consideration of the applicant's case by the Army Board for Correction of
Military Records (ABCMR) in Docket Number AR20190004130 on 27June 2019.

2. The applicant states the correction should be made because he is bisexual and
when his superiors found out he also likes the same sex physically, he was given a
choice of court marital, or discharge from the service UOTHC. He lists Don’t Ask Don’t
Tell (DADT) as related to his request. In effect, his dates of service were under the
DADT policy and his delay for request was that recently the Department of Defense
started to upgrade the military discharges of former service members who were unjustly
discharged during DADT.

3. The applicant does not provide any supporting documentation regarding DADT.
4. The applicant’s service record shows the following information:

a. He had prior Army service from 28 January 1994 to 11 July 1994.
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b. After a break in service, his DD Form 4 (Enlistment/Reenlistment Document-
Armed Forces of the United States) reflects he enlisted in the Regular Army on 21
November 1996.

c. DA Form 4187 shows the applicant was AWOL on 8 February 1997. Another DA
Form 4187 shows he was dropped from the rolls (DFR) on 11 March 1997.

d. Court-martial charges were preferred against the applicant on 12 August 1997.
His DD Form 458 (Charge Sheet) shows he was charged with one specification of being
AWOL on or about 8 February 1997, with the intent to remain away permanently, failed
to report to his unit and did remain so absent in desertion.

e. The DA Form 616 (Notice of Return of Absentee), 16 February 1998 shows the
applicant was apprehended by civil authorities on 16 February 1998.

f. An updated DD Form 458, 18 March 1998 shows court-martial charges were
preferred against the applicant on 12 August 1997. His Charge Sheet shows he was
charged with one specification of being AWOL on or about 8 February 1997 until on or
about 17 March 1998.

g. On 19 March 1998, the applicant voluntarily requested a discharge under the
provision of Army Regulation 635-200 (Personnel Separations-Enlisted Separations),
Chapter 10, in lieu of trial by court-martial. The applicant consulted with legal counsel
and was advised of the basis for the contemplated trial by court-martial;, the maximum
permissible punishment authorized under the UCMJ; the possible effects of an
undesirable discharge; the procedures and rights that were available to him.

(1) He further acknowledged he understood that if his discharge request was
approved, he could be deprived of many or all Army benefits, he could be ineligible for
many or all benefits administered by the Department of Veteran Affairs, and he could be
deprived of his rights and benefits as a veteran under both Federal and State laws and
he may expect to encounter substantial prejudice in civilian life if discharged under a
UOTHC discharge and furnished an Under Other Than Honorable Conditions Discharge
Certificate.

(2) He elected not to submit statements in his own behalf.
h. DA Form 4187-E, 30 March 1998 shows he was AWOL since 8 February 1997,

DFR on 17 March 1998, apprehended by civil authorities and retuned to military control
on 17 March 1998.

i. On 27 May 1998 his commander recommended trial by special bad conduct court
martial.
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j. On 27 May 1998, his immediate commander recommended approval of the
applicant's voluntary request for discharge with the issuance of a UOTHC discharge.
The applicant had become disillusioned with the military. His retention is not in the best
interest of the Army.

k. The separation authority approved the discharge action on 8 June 1998 under the
provisions of Army Regulation 635-200, Chapter 10, and directed the applicant be
furnished an UOTHC discharge.

[. His DD Form 214 shows he was discharged under the provisions of Army
Regulation 635-200, Chapter 10, for the good of the service-in lieu of trial by court-
martial on 26 June 1998. His separation code was KFS and reentry code 3. His service
was characterized as UOTHC. He completed 5 months, and 24 days of net active
service. He had lost time from 8 February 1997 to 16 March 1998.

5. In a prior ABCMR Docket Number AR20190004130, boarded on 27 June 2019, the
Board determined the evidence presented does not demonstrate the existence of a
probable error or injustice. Therefore, the Board denied his application.

6. By regulation, (AR 15-185), the ABCMR may, in its discretion, hold a hearing or
request additional evidence or opinions. Applicants do not have a right to a hearing
before the ABCMR. The Director or the ABCMR may grant a formal hearing whenever
justice requires.

7. The DADT policy was implemented in 1993. This policy banned the military from
investigating service members regarding their sexual orientation. Under the previous
policy, service members may have been investigated and administratively discharged if
they made a statement that they were lesbian, gay, or bisexual; engaged in physical
contact with someone of the same sex for the purposes of sexual gratification; or
married, or attempted to marry, someone of the same sex.

8. The DADT Repeal Act of 2010 was a landmark U.S. federal statute enacted in
December 2010 that established a process for ending the DADT policy, thus allowing
gays, lesbians, and bisexuals to serve openly in the U.S. Armed Forces. It ended the
policy in place since 1993 that allowed them to serve only if they kept their sexual
orientation secret and the military did not learn of their sexual orientation.

9. The Under Secretary of Defense for Personnel and Readiness memorandum, dated
20 September 2011, subject: Correction of Military Records Following Repeal of Section
654 of Title 10, USC, provides policy guidance for Service Discharge Review Boards
(DRB) and Service Boards for Correction of Military/Naval Records (BCM/NR) to follow
when taking action on applications from former service members discharged under
DADT or prior policies.
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10. In reaching its determination, the Board can consider the applicant’s petition,
arguments and assertions, and service record in accordance with the published equity,
injustice, or clemency guidance.

BOARD DISCUSSION:

1. The Board determined the evidence of record was sufficient to render a fair and
equitable decision. As a result, a personal appearance hearing is not necessary to
serve the interest of equity and justice in this case.

2. After reviewing the application, all supporting documents, and the evidence found
within the military record, the Board found that relief was not warranted. The Board
carefully considered the applicant’s request, supporting documents, evidence in the
records, and published DoD guidance for liberal consideration of discharge upgrade
requests. The applicant was charged with commission of an offense (AWOL)
punishable under the UCMJ with a punitive discharge. After being charged, she
consulted with counsel and requested discharge under the provisions of AR 635-200,
Chapter 10. Such discharges are voluntary requests for discharge in lieu of trial by
court-martial and carry an under other than honorable conditions discharge. The Board
found no error or injustice in his separation processing. Additionally, the Board found no
evidence in the record and the applicant did not provide any substantiating evidence
that his discharge was related to his sexual preference or orientation. Also, the applicant
provided insufficient evidence of a persuasive nature of post-service achievements or
letters of reference in support of a clemency determination. Therefore, based on a
preponderance of available evidence, the Board determined that the character of
service the applicant received upon separation was not in error or unjust.
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BOARD VOTE:

Mbr 1 Mbr 2 Mbr 3

GRANT FULL RELIEF
GRANT PARTIAL RELIEF
GRANT FORMAL HEARING

T e DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

The evidence presented does not demonstrate the existence of a probable error or
injustice. Therefore, the Board determined the overall merits of this case are insufficient
as a basis to amend the decision of the ABCMR set forth in Docket Number
AR20190004130 on 27June 2019.

| certify that herein is recorded the true and complete record of the proceedings of the
Army Board for Correction of Military Records in this case.

REFERENCES:

1. Army Regulation 15-185 (ABCMR) prescribes the policies and procedures for
correction of military records by the Secretary of the Army, acting through the ABCMR.
The ABCMR begins its consideration of each case with the presumption of
administrative regularity, which is that what the Army did was correct.

a. The ABCMR is not an investigative body and decides cases based on the
evidence that is presented in the military records provided and the independent
evidence submitted with the application. The applicant has the burden of proving an
error or injustice by a preponderance of the evidence.
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b. The ABCMR may, in its discretion, hold a hearing or request additional evidence
or opinions. Additionally, it states in paragraph 2-11 that applicants do not have a right
to a hearing before the ABCMR. The Director or the ABCMR may grant a formal hearing
whenever justice requires.

2. Army Regulation 635-200 (Personnel Separations-Enlisted Personnel) sets forth the
basic authority for the separation of enlisted personnel.

a. An honorable discharge is a separation with honor and entitles the recipient to
benefits provided by law. The honorable characterization is appropriate when the quality
of the member's service generally has met the standards of acceptable conduct and
performance of duty for Army personnel or is otherwise so meritorious that any other
characterization would be clearly inappropriate.

b. A general discharge is a separation from the Army under honorable conditions.
When authorized, it is issued to Soldiers whose military record is satisfactory but not
sufficiently meritorious to warrant an honorable discharge.

c. Chapter 10 of the version in effect at the time provided that a member who
committed an offense or offenses for which the authorized punishment included a
punitive discharge, could submit a request for discharge for the good of the service at
any time after court-martial charges were preferred. Commanders would ensure that an
individual was not coerced into submitting a request for discharge for the good of the
service. Consulting counsel would advise the member concerning the elements of the
offense or offenses charged, type of discharge normally given under the provisions of
this chapter, the loss of Veterans Administration benefits, and the possibility of prejudice
in civilian life because of the characterization of such a discharge. An Undesirable
Discharge Certificate would normally be furnished an individual who was discharged for
the good of the Service.

3. Army Regulation 635-5 (Personnel Separations-Separation Documents) prescribed
the separation documents prepared for Soldiers upon retirement, discharge, or release
from active military service or control of the Army. It established the standardized policy
for the preparation of the DD Form 214. The DD Form 214 is a synopsis of the Soldier's
most recent period of continuous active service. The general instructions stated all
available records would be used as a basis for preparation of the DD Form 214. The
information entered thereon reflects the conditions as they existed at the time of
separation. It states for Block 24 (Character of Service) characterization or description
of service is determined by directives authorizing separation. Proper completion of this
block is vital since it affects the Soldier’s eligibility for post-service benefits. Only six
standard characterizations in this block are authorized: honorable, under honorable
conditions (general), under other than honorable conditions, bad conduct, dishonorable
and uncharacterized.
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4. Army Regulation 635-5-1 (Separation Program Designator (SPD) Codes) provides
the specific authorities and reasons for separating Soldiers from active duty, and the
SPD codes to be entered on the DD Form 214 (Certificate of Release or Discharge from
Active Duty). The Separation Code KFS (is to be used for RA Soldiers discharged for
the good of the service-in lieu of trial by court martial).

5. The SPD/RE Code Cross Reference Table provides instructions for determining the
RE Code for Active Army Soldiers and Reserve Component Soldiers. This cross-
reference table shows the SPD code and a corresponding RE Code. The table in effect
at the time of his discharge shows the SPD code KFS has a corresponding RE Code of
>

6. Army Regulation 601-210 (Active and Reserve Components Enlistment Program)
covers eligibility criteria, policies, and procedures for enlistment and processing into the
Regular Army, U.S. Army Reserve, and Army National Guard. Table 3-1 provides a list
of RE codes:

e RE-1 Applies to persons immediately eligible for reenlistment at time of
separation

e RE-2 Applies to persons not eligible for immediate reenlistment

e RE-3 Applies to persons who may be eligible with waiver-check reason for
separation

e RE-4 Applies to persons who are definitely not eligible for reenlistment

7. Army Regulation 635-200 (Personnel Separations), in effect at the time, set policies,
standards, and procedures for the separation of enlisted personnel. Chapter 15
(Discharge for Homosexual Conduct) provided homosexual conduct was grounds for
separation from the Army under the criteria set forth in paragraph 15-3. This includes
pre-service, prior service, or current service homosexual conduct.

a. Paragraph 15-3 provides a Soldier will be discharged if one or more of the
following findings have been made and are approved by the separation authority: if he
or she engaged in, attempted to engage in, or solicited another person to engage in a
homosexual act or acts; made a statement that he or she is a homosexual or bisexual,
or married or attempted to marry a person known to be of the same biological sex.

b. An honorable or general under honorable characterization is appropriate unless
an under other than honorable conditions discharge is warranted and there is a finding
that during the current term of service the Soldier attempted, solicited, or committed a
homosexual act:

e by using force, coercion, or intimidation with a person under 16 years of age
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e with a subordinate in circumstances that violate customary military superior-
subordinate relationships

e openly in public view

e Or compensation aboard a military vessel or aircraft in another location subject to
military control under aggravating conditions noted in the finding that have an
adverse impact on discipline, good order, or morale comparable to the impact of
such activity aboard a vessel or aircraft

c. Soldiers separated if in an entry level status (i.e., the first 180 days of
continuous active duty) would receive an uncharacterized discharge. If the Soldier was
in an entry level status, at the time of discharge, the DD Form 214 could describe her
service as uncharacterized. The Secretary of the Army could, on a case-by-case basis,
authorize the issuance of an honorable character of service, when such action was
clearly warranted by unusual circumstances involving personal conduct or duty
performance.

8. The DADT policy was implemented in 1993 during the Clinton administration. This
policy banned the military from investigating service members about their sexual
orientation. Under that policy, service members may be investigated and
administratively discharged if they made a statement that they were lesbian, gay, or
bisexual; engaged in physical contact with someone of the same sex for the purposes of
sexual gratification; or married, or attempted to marry, someone of the same sex.

9. Under Secretary of Defense (Personnel and Readiness) memorandum, dated 20
September 2011, subject: Correction of Military Records Following Repeal of Section
654 of Title 10, U.S. Code, provides policy guidance for Service Discharge Review
Boards (DRBs) and Service Boards for Correction of Military/Naval Records (BCM/NRS)
to follow when taking action on applications from former service members discharged
under DADT or prior policies. The memorandum states that, effective 20 September
2011, Service DRBs should normally grant requests, in these cases, to change the:

narrative reason for discharge (the change should be to "Secretarial Authority"
SPD Code JFF

characterization of the discharge to honorable

RE code to an immediately-eligible-to-reenter category

10. For the above upgrades to be warranted, the memorandum states both of the
following conditions must have been met: the original discharge was based solely on
DADT or a similar policy in place prior to enactment of DADT, and there were no
aggravating factors in the record, such as misconduct.
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11. The memorandum further states that although each request must be evaluated on
a case-by-case basis, the award of an honorable or general discharge should normally
be considered to indicate the absence of aggravating factors.

12. The memorandum also recognized that although BCM/NRs have a significantly
broader scope of review and are authorized to provide much more comprehensive
remedies than are available from the DRBs, it is DoD policy that broad, retroactive
corrections of records from applicants discharged under DADT [or prior policies] are not
warranted. Although DADT is repealed effective 20 September 2011, it was the law and
reflected the view of Congress during the period it was the law. Similarly, DoD
regulations implementing various aspects of DADT [or prior policies] were valid
regulations during those same or prior periods. Thus, the issuance of a discharge under
DADT [or prior policies] should not by itself be considered to constitute an error or
injustice that would invalidate an otherwise properly taken discharge action.

13. On 3 September 2014, the Secretary of Defense directed the Service Discharge
Review Boards (DRB) and Service Boards for Correction of Military/Naval Records
(BCM/NR) to carefully consider the revised post-traumatic stress disorder (PTSD)
criteria, detailed medical considerations and mitigating factors when taking action on
applications from former service members administratively discharged UOTHC and who
have been diagnosed with PTSD by a competent mental health professional
representing a civilian healthcare provider in order to determine if it would be
appropriate to upgrade the characterization of the applicant's service.

14. On 25 August 2017, the Office of the Undersecretary of Defense for Personnel and
Readiness issued clarifying guidance for the Secretary of Defense Directive to DRBs
and BCM/NRs when considering requests by veterans for modification of their
discharges due in whole or in part to: mental health conditions, including PTSD;
Traumatic Brain Injury; sexual assault; or sexual harassment. Boards are to give liberal
consideration to veterans petitioning for discharge relief when the application for relief is
based in whole or in part to those conditions or experiences. The guidance further
describes evidence sources and criteria and requires Boards to consider the conditions
or experiences presented in evidence as potential mitigation for misconduct that led to
the discharge.

15. The Under Secretary of Defense (Personnel and Readiness) issued guidance to
Service DRBs and Service BCM/NRs on 25 July 2018 [Wilkie Memorandum], regarding
equity, injustice, or clemency determinations. Clemency generally refers to relief
specifically granted from a criminal sentence. BCM/NRs may grant clemency regardless
of the court-matrtial forum. However, the guidance applies to more than clemency from a
sentencing in a court-martial; it also applies to any other corrections, including changes
in a discharge, which may be warranted on equity or relief from injustice grounds.
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a. This guidance does not mandate relief, but rather provides standards and
principles to guide Boards in application of their equitable relief authority. In determining
whether to grant relief on the basis of equity, injustice, or clemency grounds, Boards
shall consider the prospect for rehabilitation, external evidence, sworn testimony, policy
changes, relative severity of misconduct, mental and behavioral health conditions,
official governmental acknowledgement that a relevant error or injustice was committed,
and uniformity of punishment.

b. Changes to the narrative reason for discharge and/or an upgraded character of
service granted solely on equity, injustice, or clemency grounds normally should not
result in separation pay, retroactive promotions, and payment of past medical expenses
or similar benefits that might have been received if the original discharge had been for
the revised reason or had the upgraded service characterization.

/INOTHING FOLLOWS//
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