ARMY BOARD FOR CORRECTION OF MILITARY RECORDS

RECORD OF PROCEEDINGS

N THE case or: I

BOARD DATE: 11 February 2025
DOCKET NUMBER: AR20240006035
APPLICANT REQUESTS: in effect, correction of his DA Form 199 (Informal Physical

Evaluation Board (PEB) Proceedings) and retirement orders to show his disabilities are
combat-related.

APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD:

e DD Form 149 (Application for Correction of Military Record)

e DD Form 214 (Certificate of Release or Discharge from Active Duty)

e Department of Defense (DoD) Financial Management Regulation Volume 7A,
Chapter 10 (Special Pay-Duty Subject to Hostile Fire or Imminent Danger Pay
(HFP/IDP)), dated March 2008

e various Leave and Earnings Statements (LES) with dates ranging from 1 July
1996 to 30 June 1998

FACTS:

1. The applicant did not file within the 3-year time frame provided in Title 10, U.S.
Code, section 1552(b); however, the Army Board for Correction of Military Records
(ABCMR) conducted a substantive review of this case and determined it is in the
interest of justice to excuse the applicant's failure to timely file.

2. The applicant states he served two tours of duty in Bosnia during the period 1996-
1998 and he was awarded the Armed Forces Expeditionary Medal for his services in
Bosnia. According to Public Law 104-117, "members of the Armed Forces performing
services for the peacekeeping efforts in Bosnia and Herzegovina, Croatia, and
Macedonia shall be entitled to tax benefits in the same manner as if such services were
performed in a combat zone, and for other purposes." According to the March 2008
volume of the DoD Financial Management Regulation, Bosnia-Herzegovina was a
HFP/IDP area from 22 June 1992 to 31 October 2007.
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3. The applicant enlisted in the Regular Army on 1 February 1996. His DD form 214
shows he served in Bosnia from 20 July to 10 December 1996 and from 7 October 1997
to 11 June 1998. The DD Form 214 also shows he was released from active duty and
transferred to the U.S. Army Reserve (USAR) Control Group (Reinforcement) on

20 November 2000. He was discharged from the USAR on 16 September 2003.

4. After a break in service, the applicant reenlisted in the USAR on 29 August 2008.

5. On 22 September 2017, a PEB found the applicant unfit for further military service
due to the following conditions:

e left elbow thin radiocapitellar synovial fringe, limitation of flexion and supination
and pronation (onset occurred in 1999 while in the Continental United States
(CONUS) on active duty)

e chondromalacia and degenerative arthritis, left knee (onset occurred in 1999
while in CONUS on active duty)

e chondromalacia and degenerative arthritis, right knee (onset occurred in 1998
while in Germany on active duty)

e left elbow thin radiocapitellar synovial fringe (onset occurred in 1999 while in
CONUS on active duty)

e left foot plantar fasciitis (existed prior to service, not permanently service
aggravated, not compensable)

6. The PEB recommended a 40% disability rating and the applicant's permanent
disability retirement. The DA Form 199 contains the following entries in Section V
(Administrative Determinations):

a. The disability disposition is not based on disease or injury incurred in the line of
duty in combat with an enemy of the United States and as a direct result of armed
conflict or caused by an instrumentality of war and incurred in the line of duty during a
period of war (This determination is made for all compensable cases but pertains to
potential benefits for disability retirees employed under Federal Civil Service.)

b. The disability did not result from a combat-related injury under the provisions of
Title 26, U.S. Code, section 104 or Title 10, U.S. Code, section 10216.

7. Orders D 291-40, dated 18 October 2017, issued by the U.S. Army Physical
Disability Agency, ordered the applicant's release from assignment and duty because of
physical disability and his retirement for permanent physical disability effective

22 November 2017. The orders contain the following entries:
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a. Disability is based on injury or disease received in line of duty as a direct result of
armed conflict or caused by an instrumentality of war and incurred in the line of duty
during a war period as defined by law: No

b. Disability resulted from a combat-related injury as defined in Title 26, U.S. Code,
section 104: No

8. The applicant provided:

a. DoD Financial Management Regulation Volume 7A, Chapter 10, showing Bosnia-
Herzegovina was designated HFP/IDP during the period 22 June 1992 to 31 October
2007.

b. Various LESs with dates ranging from 1 July 1996 to 30 June 1998 showing he
received HFP/IDP.

BOARD DISCUSSION:

After reviewing the application and all supporting documents, the Board determined
relief was not warranted. The applicant’s contentions, the military record, and regulatory
guidance were carefully considered. Based upon the applicant’s request for combat-
related injuries for his duty in Bosnia and the mission being a peace-keeping mission
and not involving direct combat resulting in injuries, the Board concluded there was
insufficient evidence to change the previously published PEB findings.

BOARD VOTE:

Mbr 1 Mbr 2 Mbr 3

GRANT FULL RELIEF

GRANT PARTIAL RELIEF

GRANT FORMAL HEARING

XXX XXX XXX DENY APPLICATION
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BOARD DETERMINATION/RECOMMENDATION:

The evidence presented does not demonstrate the existence of a probable error or
injustice. Therefore, the Board determined the overall merits of this case are insufficient
as a basis for correction of the records of the individual concerned.

IISIGNED//
X

CHAIRPERSON

| certify that herein is recorded the true and complete record of the proceedings of the
Army Board for Correction of Military Records in this case.

REFERENCES:

1. Title 10, U.S. Code, section 1552(b), provides that applications for correction of
military records must be filed within 3 years after discovery of the alleged error or
injustice. This provision of law also allows the ABCMR to excuse an applicant's failure to
timely file within the 3-year statute of limitations if the ABCMR determines it would be in
the interest of justice to do so.

2. Army Regulation 635-40 (Disability Evaluation for Retention, Retirement, or
Separation) establishes the Army Disability Evaluation System and sets forth policies,
responsibilities, and procedures that apply in determining whether a Soldier is unfit
because of physical disability to reasonably perform the duties of his office, grade, rank,
or rating.

a. Paragraph 5-24 (Determination for Purposes of Federal Civil Service
Employment) states the physical disability evaluation will include a decision and
supporting documentation regarding whether the injury or disease that makes the
Soldier unfit or that contributes to unfithess was incurred in combat with an enemy of
the United States, was the result of armed conflict, or was caused by an instrumentality
of war during a period of war. These determinations impact the eligibility of certain
military retirees for certain benefits when employed under the Federal Civil Service
System.

(1) The determinations will be recorded on the record of proceedings of the
Soldier’s adjudication.

(2) Armed Conflict: The fact that a Soldier may have incurred a medical
impairment during a period of war, in an area of armed conflict, or while participating in
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combat operations, is not sufficient to support a finding that the disability resulted from
armed conflict. There must be a definite causal relationship between the armed conflict
and the resulting unfitting disability.

b. Paragraph 5-25 (Determination for Federal Tax Benefits) states physical disability
evaluation will include a determination and supporting documentation on whether the
Soldiers disability compensation is excluded from Federal gross income under the
provisions of Title 26, U.S. Code, section 104. The entitlement to this exclusion is based
on the Soldier having a certain status on 24 September 1975 or being retired or
separated for a disability determined to be combat related as set forth in this paragraph.
The determination will be recorded on the record of proceedings of the Soldier’s
adjudication.

c. Combat related: This standard covers those injuries and diseases attributable to
the special dangers associated with armed conflict or the preparation or training for
armed conflict. A physical disability will be considered combat-related if it causes the
Soldier to be unfit or contributes to unfithess and was incurred under any of the
following circumstances:

(1) As a direct result of armed conflict.

(2) While engaged in hazardous service. Such service includes, but is not limited
to, aerial flight duty, parachute duty, demolition duty, experimental stress duty, and
diving duty.

(3) Caused by an instrumentality of war. Occurrence during a period of war is
not required. A favorable determination is made if the disability was incurred during any
period of service as a result of such diverse causes as wounds caused by a military
weapon, accidents involving a military combat vehicle, injury, or sickness caused by
fumes, gases, or explosion of military ordnance, vehicles, or material. However, there
must be a direct causal relationship between the instrumentality of war and the
disability. For example, if a Soldier is on a field exercise and is engaged in a sporting
activity, falls, and strikes an armored vehicle, the injury will not be considered to result
from the instrumentality of war (the armored vehicle), because it was the sporting
activity that was the cause of the injury, not the vehicle. On the other hand, if the
individual were engaged in the same sporting activity and the armored vehicle struck
the Soldier, the injury would be considered the result of an instrumentality of war (the
armored vehicle).

3. Title 26, U.S. Code, section 104, states that for the purpose of this subsection, the
term "combat-related injury" means personal injury or sickness which is incurred as a
direct result of armed conflict, while engaged in extra hazardous service, or under
conditions simulating war, or which is caused by an instrumentality of war.
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4. Title 10, U.S. Code, section 1556 requires the Secretary of the Army to ensure that
an applicant seeking corrective action by the Army Review Boards Agency (ARBA) be
provided with a copy of any correspondence and communications (including summaries
of verbal communications) to or from the Agency with anyone outside the Agency that
directly pertains to or has material effect on the applicant's case, except as authorized
by statute. ARBA medical advisory opinions and reviews are authored by ARBA civilian
and military medical and behavioral health professionals and are therefore internal
agency work product. Accordingly, ARBA does not routinely provide copies of ARBA
Medical Office recommendations, opinions (including advisory opinions), and reviews to
ABCMR applicants (and/or their counsel) prior to adjudication.

[INOTHING FOLLOWS//





