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IN THE CASE OF:  

BOARD DATE: 21 January 2025  

  DOCKET NUMBER: AR20240006620 

APPLICANT REQUESTS: correction of her former husband's records to show she 
made a deemed election for "Former Spouse" Survivor Benefit Plan (SBP) coverage 
within 1 year of their divorce. 

APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD: 

 DD Form 149 (Application for Correction of Military Record under the Provisions
of Title 10, U.S. Code, Section 1552)

 Counsel's Letter, 19 March 2024, with enclosures –

 Circuit Court Judgment of Absolute Divorce, 3 February 2021
 Circuit Court Military Retired Pay Division Order, 6 June 2021
 U.S. Postal Service (USPS) Certified Mail Domestic Return Receipt, 28 June

2021 (addressed to Defense Finance and Accounting Service (DFAS))
 DD Form 2656-10 (SBP/Reserve Component SBP Request for Deemed

Election), 31 January 2024
 DFAS Letter, 20 February 2024

FACTS: 

1. The applicant, the former spouse of the retired service member (SM), defers to
counsel.

2. Counsel states DFAS denied the former spouse's request for a deemed election for
the SM's SBP to show her as the designated beneficiary.

a. The applicant's and SM's divorce decree names the applicant as the beneficiary
of the SM's SBP. This information was provided to and received by DFAS in June 2021, 
as verified by the attached USPS certified mail receipt. The applicant never received a 
response from DFAS and contacted him for assistance. 

b. He had the applicant complete a new DD Form 2656-10 in early February 2024,
which DFAS denied because it was received more than a year after the court order was 
filed.  
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6.  Headquarters, U.S. Army Garrison, Fort George G. Meade, Orders 288-0002, 
15 October 2009, retired the SM effective 31 July 2010 and placed him on the Retired 
List effective 1 August 2010. 
 
7.  The Circuit Court Decree of Dissolution of Marriage, 3 February 2021, granted the 
SM and the applicant an absolute divorce. The divorce decree does not contain 
language relative to the SBP. The marital settlement agreement is not available for 
review. 
 
8.  Paragraph 9.B.vi (Survivor Annuity) of the Circuit Court Military Retired Pay Division 
Order, 6 June 2021, noted: 
 

The Former Spouse [Applicant] is hereby assigned the maximum possible 
survivor benefit plan entitlement under 10 U.S.C. [Title 10, U.S. Code] 
Chapter 1447 et seq. [et sequentes, meaning "and what follows"], and the 
Member [SM] shall take all actions necessary to elect to provide the survivor 
benefit plan to the Former Spouse [Applicant] and shall select as the base 
amount the full amount of the Member's [SM's] monthly retired pay determined 
as if he had commenced receiving retired or retainer pay immediately upon his 
termination of military service without any waiver of or merger of benefits in any 
other pension system and under the spouse-only option. The filing of this order 
with DFAS servicing the Member [SM] by the Former Spouse [Applicant] shall be 
treated as a deemed election of full benefits under the Survivor Benefit Plan. 

 
9.  The USPS Certified Mail Domestic Return Receipt shows counsel shipped some 
unidentified documents to DFAS on 28 June 2021 and the package was received by 

 at DFAS on an unspecified date. 
 
10.  The applicant submitted a DD Form 2656-10 to DFAS on 31 January 2024. DFAS 
denied her deemed election on 20 February 2024 because DFAS received the request 
over 1 year after the court order was filed. 
 
11.  Email correspondence from a DFAS Retired Pay and Annuity Board for Correction 
of Military Records Technician (Reply: SBP Information), 18 December 2024, verified 
the SM initially enrolled in the SBP for "Spouse and Child(ren)" coverage on 1 August 
2010 and his election remains "Spouse and Child(ren)" coverage. 
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REFERENCES: 
 
1.  Public Law 92-425, enacted 21 September 1972, established the SBP. The SBP 
provided that military members on active duty could elect to have their retired pay 
reduced to provide for an annuity after death to surviving dependents. Elections are 
made by category, not by name. An election, once made, was irrevocable except under 
very specific circumstances. 
 
2.  Public Law 97-252, the Uniformed Services Former Spouses Protection Act 
(USFSPA), enacted 8 September 1982, established SBP for former military spouses. 
This law also decreed that State courts could treat military retired pay as community 
property in divorce cases if they so choose. It established procedures by which a former 
spouse could receive all or a portion of that court settlement as a direct payment from 
the service finance center. The USFSPA contains strict jurisdictional requirements. The 
State court must have personal jurisdiction over the service member by virtue of the 
member's residence in the State (other than pursuant to military orders), domicile in the 
State, or consent. 
 
3.  Title 10, U.S. Code, section 1448(b)(3), incorporates the provisions of the USFSPA 
relating to the SBP. It permits a person to elect to provide an annuity to a former 
spouse. Any such election must be written, signed by the person making the election, 
and received by the Secretary concerned within 1 year after the date of the decree of 
divorce. The member must disclose whether the election is being made pursuant to the 
requirements of a court order or pursuant to a written agreement previously entered into 
voluntarily by the member as part of a proceeding of divorce. 
 
4.  Title 10, U.S. Code, section 1450(f)(3)(A), permits a former spouse to make a written 
request that an SBP election of "Former Spouse" coverage be deemed to have been 
made when the former spouse is awarded the SBP annuity incident to a proceeding of 
divorce. Section 1450(f)(3)(C) provides that an election may not be deemed to have 
been made unless the request from the former spouse of the person is received within 
1 year of the date of the court order or filing involved. 
 

//NOTHING FOLLOWS// 




