ARMY BOARD FOR CORRECTION OF MILITARY RECORDS

RECORD OF PROCEEDINGS

N THE case or: I

BOARD DATE: 30 May 2025

DOCKET NUMBER: AR20240010292

APPLICANT REQUESTS: through counsel, reconsideration of his previous request for:

e An upgrade of his characterization of service from under other than honorable
conditions to honorable

e A change in his narrative reason for separation to “secretarial authority”

e An upgrade of his “KFS” separation code

APPLICANT'S SUPPORTING DOCUMENT(S) CONSIDERED BY THE BOARD:

DD Form 149 (Application for Correction of Military Record), 11 July 2024
Counsel’s Brief in Support of Application, undated

DD Form 214 (Report of Separation from Active Duty), 9 March 1976
Self-authored statement, 4 April 2024

Letter of Support, undated

FACTS:

1. Incorporated herein by reference are military records which were summarized in the
previous consideration of the applicant's case by the Army Board for Correction of
Military Records (ABCMR) in Docket Number AR20220005725 on 25 January 2023.

2. Counsel states the U.S. Army erred in discharging the applicant for following the
instructions of his sergeant after being denied emergency leave. After being drafted in
1975, the applicant requested leave upon learning of complications with his pregnant
wife, but his request was denied. His sergeant then advised him to go home and return
in a month, assuring him the consequences would be minor. Relying on this guidance,
the applicant left and returned as instructed. Upon his return, he was given the choice
between an undesirable discharge or two years of confinement. The applicant acted on
the advice of a superior during a time of distress, and the Army’s decision to discharge
him under these circumstances was a material error.

3. Counsel provided:
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a. A statement from the applicant, 4 April 2024, wherein he states following his
military service, he worked in roofing for 20 years, electrical for 10 years, maintenance
for five years, and mechanical for 20 years. He now suffers from severe knee and arm
issues, impaired vision, and is experiencing financial hardship.

b. A statement from the applicant’s brother, undated, wherein he states the
applicant was drafted into the military at nineteen years old while his wife was pregnant.
Around the same time, she experienced complications during childbirth. As the war was
ending, he requested emergency leave but was denied. His sergeant advised him to go
home, take care of his wife, and return in a month, assuring him the consequences
would be minor. Trusting this guidance, the applicant left and later returned as
instructed. Upon his return, he was told he could either be discharged or face two years
in confinement. With a newborn at home and limited options, he accepted the
discharge.

4. A review of the applicant’s record shows:
a. He enlisted in the Regular Army on 9 May 1975.

b. Three DA Forms 4187 (Personnel Action) shows the applicant’s duty status was
changed on the following dates:

e Present for Duty to Absent Without Leave (AWOL) — 1 December 1975
e AWOL to Dropped from Rolls — 31 December 1975
e Dropped from Rolls to Present for Duty — 3 February 1975

c. The applicant's record is void of a separation packet containing the specific facts
and circumstances surrounding his discharge processing. However, his DD Form 214
shows he was discharged on 9 March 1976, under the provisions of Army Regulation
635-200 (Personnel Separations — Enlisted Personnel), Chapter 10. His service was
characterized as under other than honorable conditions. He was issued separation
program designator "KFS" and the reenlistment code “RE-4". He completed 7 months
and 27 days of net active service, with 64 days of lost time.

d. On 25 January 2023, in Docket Number AR20220005725, the ABCMR denied his
previous request for and upgrade of his under other than honorable conditions
characterization of service. The Board determined the evidence presented did not
demonstrate the existence of a probable error or injustice and the overall merits of this
case were insufficient as a basis for correction of his records.

5. The pertinent Army regulation in effect at the time provided discharges under the

provision of Army Regulation 635-200, chapter 10, where voluntary requests from the
Soldier to be discharged in lieu of a trial by court-martial.
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6. In reaching its determination, the Board can consider the applicant’s petition and his
service record in accordance with the published equity, injustice, or clemency
determination guidance.

BOARD DISCUSSION:

After reviewing the application and all supporting documents, to include the DoD
guidance on liberal consideration when reviewing discharge upgrade requests, the
Board determined relief was warranted. The applicant’s contentions, the military record,
and regulatory guidance were carefully considered. Based upon the misconduct
leading to the applicant’s separation and the character evidence presented by the
applicant, the Board concluded there was sufficient evidence to grant clemency by
upgrading the characterization of service to General, Under Honorable Conditions.

The Board a lack of justification to make any other the other requested relief.
BOARD VOTE:

Mbr 1 Mbr 2 Mbr 3

GRANT FULL RELIEF

XXX XXX XXX GRANT PARTIAL RELIEF

GRANT FORMAL HEARING

DENY APPLICATION
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BOARD DETERMINATION/RECOMMENDATION:

1. The Board determined the evidence presented is sufficient to warrant a
recommendation for partial relief. As a result, the Board recommends that all
Department of the Army records of the individual concerned be corrected by reissuing
the applicant a DD Form 214 showing:

Characterization of Service: Under Honorable Conditions (General)
Separation Authority: No change

Separation Code: No change

Reentry Code: No change

Narrative Reason for Separation: No change

2. The Board further determined the evidence presented is insufficient to warrant a
portion of the requested relief. As a result, the Board recommends denial of so much of
the application that pertains to all other requested relief.

IISIGNED//
X

CHAIRPERSON

| certify that herein is recorded the true and complete record of the proceedings of the
Army Board for Correction of Military Records in this case.

REFERENCES:

1. Army Regulation (AR) 635-200 (Personnel Separations — Enlisted Personnel), in
effect at the time, set forth the basic authority for the separation of enlisted personnel.

a. Paragraph 5-3 (Secretarial Plenary Authority) provided that:

(1) Separation under this paragraph is the prerogative of the Secretary of the
Army. Secretarial plenary separation authority is exercised sparingly and seldom
delegated. Ordinarily, it is used when no other provision of this regulation applies, and
early separation is clearly in the best interest of the Army. Separations under this
paragraph are effective only if approved in writing by the Secretary of the Army or the
Secretary's approved designee as announced in updated memorandums.

(2) Secretarial separation authority is normally exercised on a case-by-case
basis but may be used for a specific class or category of Soldiers. When used in the
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latter circumstance, it is announced by special Headquarter, Department of the Army
directive that may, if appropriate, delegate blanket separation authority to field
commanders for the class category of Soldiers concerned.

b. Chapter 10 provided that a Soldier who committed an offense or offenses, the
punishment for which includes a bad conduct or dishonorable discharge, may submit a
request for discharge for the good of the service. The discharge request may be
submitted after court-martial charges are preferred against the Soldier, or, where
required, after referral, until final action by the court-martial convening authority.
Commanders will ensure that a Soldier is not coerced into submitting a request for
discharge for the good of the service. The Soldier will be given a reasonable time to
consult with consulting counsel and to consider the wisdom of submitting such a request
for discharge. After receiving counseling, the Soldier may elect to submit a request for
discharge for the good of the service. The Soldier will sign a written request, certifying
that they were counseled, understood their rights, may receive a discharge under other
than honorable conditions, and understood the adverse nature of such a discharge and
the possible consequences. A discharge under other than honorable conditions was
normally appropriate for a Soldier who is discharged for the good of the service.
However, the separation authority was authorized to direct a general discharge
certificate if such was merited by the Soldier's overall record during their current
enlistment. For Soldiers who had completed entry level status, characterization of
service as honorable was not authorized unless the Soldier's record was otherwise so
meritorious that any other characterization clearly would be improper.

c. An honorable discharge is a separation with honor. The honorable
characterization is appropriate when the quality of the Soldier's service generally has
met the standards of acceptable conduct and performance of duty for Army personnel
or is otherwise so meritorious that any other characterization would be clearly
inappropriate.

d. A discharge under other than honorable conditions is an administrative
separation from the service under conditions other than honorable. It may be issued for
misconduct or for the good of the service.

2. AR 601-210 (Active and Reserve Components Enlistment Program) covers eligibility
criteria, policies, and procedures for enlistment and processing into the Regular Army,
U.S. Army Reserve, and Army National Guard. Table 3-1 provides a list of RE codes.

e RE code "1" applies to Soldiers completing their term of active service, who are
considered qualified for enlistment if all other criteria are met.

e RE code "2" is no longer in use but applied to Soldiers separated for the
convenience of the government, when reenlistment is not contemplated, who are
fully qualified for enlistment/reenlistment.
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e RE code "3" applies to Soldiers who are not considered fully qualified for reentry
or continuous service at time of separation, whose disqualification is waivable;
they are ineligible unless a waiver is granted.

e RE code "4" applies to Soldiers separated from last period of service with a non-
waivable disqualification

e RE code "3B" applied to Soldiers who had lost time during their last period of
service, who were ineligible for enlistment unless a waiver was granted.

e RE code "3C" applied to Soldiers who had completed over 4 months of service
who did not meet the basic eligibility pay grade requirements or who have been
denied reenlistment under the Qualitative Retention Process and were ineligible
for enlistment unless a waiver was granted.

3. AR 635-5-1 (Separation Program Designator (SPD) Codes), in effect at the time,
provided that enlisted Soldiers separated under the provisions of AR 635-200, chapter
10, would receive a separation code of "KFS"

4. On 25 July 2018, the Under Secretary of Defense for Personnel and Readiness
issued guidance to Military Discharge Review Boards and Boards for Correction of
Military/Naval Records regarding equity, injustice, or clemency determinations.
Clemency generally refers to relief specifically granted from a criminal sentence. Boards
for Correction of Military/Naval Records may grant clemency regardless of the court-
martial forum. However, the guidance applies to more than clemency from a sentencing
in a court-martial; it also applies to any other corrections, including changes in a
discharge, which may be warranted on equity or relief from injustice. This guidance
does not mandate relief but provides standards and principles to guide Boards in
application of their equitable relief authority.

a. In determining whether to grant relief on the basis of equity, injustice, or
clemency grounds, Boards shall consider the prospect for rehabilitation, external
evidence, sworn testimony, policy changes, relative severity of misconduct, mental and
behavioral health conditions, official governmental acknowledgement that a relevant
error or injustice was committed, and uniformity of punishment.

b. Changes to the narrative reason for discharge and/or an upgraded character of
service granted solely on equity, injustice, or clemency grounds normally should not
result in separation pay, retroactive promotions, and payment of past medical expenses
or similar benefits that might have been received if the original discharge had been for
the revised reason or had the upgraded service characterization.

[INOTHING FOLLOWS//





