
.i 
' 

... ' .. .. • 4 ... 
~ . ... .......... ..,,.. ...... . 

.;' 
( 

. ...... .. 
• ~ 'r•: •. • • 

DEPARTMENT OF TRANSPORTATION 
BOARD FOR CORRECTION OF MILITARY RECORDS 

Application for Correction of 
Coast Guard Record of: . 

--, 

BCMRDocket 
No. 1998-008 

FINAL DECISION ON RECONSIDERATION 

'• ,>-• 

This is an action for, reconsideration. The original proceeding in this case, BCMR 
Docket No. 1991-213,- was conducted according to the provisions of section 1552 0£ 
title 10, United States Code. A final decision in the original proceeding· was issued by 
the Board an December 13, 1991. · 

This reconsideration proceeding has been conducted under the provisions of 
33 CFR 52.67 (stating rules for reconsideration). · 

This .final decision on reconsideration, dated August 27, 1998,. is signed by the 
three duly appointed members who were designated to serve as the Board in this case. 

RELIEF REQUESTED 
. ' 

In his original application, filed ·on Mar{:h 20, 1991, the applicant, a chief 
machinery technician {MKC) in the United States Coast Guard, asked the Board to 
correct his mHitary record to show that he had extended his enlistment or reenlisted in 
February 1982 for a period of 6 years, so that he could receive a Selective Reenlistment 
Bonus (SRB) with a multiple of three pursuant to ALDIST 340/81 and 1:LDIST 004/82. 

In his application _for reconsideration., received June 3., 1997, the applicant, now 
retired from the Coast Guard, requested the same relief, alleging that the Board had 
made a legal error. Despite the untimeliness of the request, made more than five years 
after the final decision was issued, the Chairman of the BCMR accepted and docketed 
the application on October 29., 1997, after further correspondence with the applicant and 
a cursory review of the case indicated that the applicant might prevail. 
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APPLICANT'S ALLEGATIONS 

In his original application to the BCMR, the applicant alleged that, in 1981 and 
1982, he was never counseled about two instructions, ALDIST 340/81 and ALDIST 
004/82., which ~llowed ·coast Guard members in his rating to receive SRBs with a 
multiple of three if they reenlisted or extended the terms of their enlistments for more 
than three years. He alleged that the Coast Guard was required to inform him of those 
opportunities. He stated that, if he had been informed in January or.February 1982 of 
the opportunity to receive an SRB, he would have re.enlisted or extended his enlistment 
for the maximum six more years, as evidenced by his continued active duty in the Coast 
Guard. He explained that he had first learned of ALDIST 340/81 and ALDIST 004/82 
from fellow MK petty officers and chiefs who attended a "C" school with him in 
February 1991 and that, therefore, his original application had been filed within three 
years of whel). he discove;red the injustice and should not have been denied due to 
untimeliness. · 

. . 

Since his application for reconsideration was filed, the applicant has sent letters 
to the BCMR and the Commander of the Military Personnel Command alleging that the 
Board committed legal error in denying his request. The applicant argued that the 
decision in Allen v. Card, 799 F. Supp. 158 (D.C.C. 1992), issued soon aftet the Board's 
denial of his application, required the BCMR to conduct at least a cursory review of the 
merits of his case before de~ying the application based on untimeliness. He also argued 
·that, based on the decision of the Deputy General Counsel in Docket No. 121-93, the 
relief he requested should be granted. He- explained the delay in his application for 
_reconsideration by stating that he could not be expected to know that the Board had 
made a legal error. The Allen case and the final decision in BCMR Docket No. 121-93 
were not decided until after the applicant's request was denied. 

HISTORY OF PROCEEDINGS 

The applicant filed his initial application for relief on March 20, 1991, withi_n 
three years of Ris alleged discovery of the error but nine years after the alleged error. 
The Board denied the applicant's request for relief on December 13, 1991,_ "under the 
equitable defense of laches, as well as under the statute of limitations." The Boa!d 
stated that "[i]n this case, the applicant's delay in filing an application is so great that he 
has a very high burden of demonstrating lack of prejudice to the Coast Guard. . . . The 
applicant has not.met that burden .... Finally, the applicant has not demonstrated a 
lack of prejudice to the Coast Guard by his applying fo~ an SRB nine years after the 
issuance of ALDIST 004/82." 

On June 3, 1997, the applicant filed an application for reconsideration. On June 9, 
1997, the Chairman sent the applicant a letter advising him that, under 33 CPR 52.67(e), 
applications for reconsideration "must be filed within two years after the issuance of a 
final de_cision, except as otherwise required by law." 
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On September 5, 1997, fhe applicant sent a letter protesting the Chairman's refusal to 
docket his application for reconsideration. He argued that the Allen decision., issued 
soon after the Board de~ied his original application, required the Board to conduct at 
least a cursory review of the merits before denying his case due to untimeliness. He 
also stated that others in his po_sition had been granted relief by the Board in earlier 
decisions. 'In a December 30, 1997, letter to the Coast Guard Military Personnel 
Command, he stated that he had been told that the law regarding the statute of 
limitations had changed since his request was denied. In light of the applicant's 
arguments concerning potential legal error,1 on October 29, 1997, the Chairman sent the 
applicant a letter informing him that his application for reconsideration would be 
docketed and considered by the Board. 

SUMMARY OF RECORD 

The applicant enlisted in the Coast Guard Reserve on December 30, 1976, for a 
term of six years. On July·24, 1977, his enlistment ~as terminated so that he could enlist 
in the regular Coast Guard for a period of four years. According to the applicant's -
military record, he reenlisted on May 1, 1981, for a period of six years, obligating him to 
serve through April 30, 1987, and he received a Zone A.SRB as a result.2 His rating and 
pay grade at the time of the ALDISTs discussed herein were issued were MK2 and E-5. 

On October 1, 1981, the Commandant of the Coast Guard issued ALDIST 
340 /.81, which anowed members within 30 days of the end of their enlistment p·eriods to 
·receive an SRB if they reenlisted or extended their current enlistments for at least three 
years. The SRBs provided for MK2s who extended their enlistments or reenlisted under 
ALDIST 340/81 were calculated with a multiple of three. On January 12, 1982, ALDIST 
004/82 temporarily locked in the multiples issued under ALDIST 340/81 and waived 
the requirement that members be within 30 days of the end of their enlistment periods 
in order to be eligible to receive the SRB for extending their enlistments. To take 
advantage of..A.LDIST 004/82, members had to extend their enlistments before February · 
15, 1982. .._ -

, The applicant did not extend ·his enlistment or reenlist during the month when 
ALDIST 004/82 was in effect. There is nothing in his military record to indicate that he 
was ever counseled about the terms of ALDIST 340/81 or ALDIST004/82. 

1 See summary of BCMR regulations concerning evidence of legal error ·and requests for reconsideration 
on page 5 below. · 
2 SRBs vary according to the length of each member's active duty service, the length of the period of 
reenlistment or extension of enlistment, and the need of the Coast Guard for personnel with the 
member's particular skills. Coast Guard members who have more than 21 months but less than 6 years of 
active duty service are in "Zone A," while those who have mqre than 6 but less than 10 years of active 
duty service are ~ "Zone B." Members may not rec~ive more than one bonus per zone. 
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The applicant remained on active duty with the Coast Guard until he retired on 
August 1, 1997. Subsequent to his six-year reenlistment on May 1, 1981, the applicant's 
military record shows that he either reenlisted or agreed to extend his enlistment on the 
following dates for the p~riods indicated: 

December 5,_ 1986 .................................... 10 months 
January 29, 1988 ......................................... 1 year 
May 1, 1989 ............................................. 1 year 
March 7, 1990 . . . . . . . . . . . . . . . . . . . ............ · ............. 1 year 
March 12, 1991 ....................................... · ... -..... 1 year 
· April 1, 1992 ............................................ 3 years 
April 1, 1995 .......................................... 4 months 
June 28, 1995 .... · ............................. .- ............ 3 years 

A Certificate of Release or Discharge from Active Duty.in the applicant's military 
record lists his extensions dated December 5, 1986, January 29, 1988, May 1, 1989, March 
7, 1990, and March 12, 1991,3 and states that all uwere at the request of and for.the 
convenience of the [government]." · 

VIEWS OF THE COAST GUARD 

On March 16,. 1998, the Chief Counsel of the Coast Guard recommended denial 
of the applicant's request for relief. 

The Chief Counsel recommended that the Board deny the applicant's request for 
reconsideration on the basis of untimeliness on the ground that the request was filed 
more than two years after the final decision was issued. Under 33 CFR 52.67(e), an 
application for reconsideration must be filed within two years of the date of the final 
decision. 

_ In the .event that the Board finds it is in the interest of justice to waive the two-. 
year statute oflimitations for reconsiderations, the Chief Counsel urged the Board to 
deny relief for lack of proof that (1) the Coast Guard owed him a duty to counsel him 
regarding his eligibility for an SR6 under ALDIST 004/82, (2) the Coast Guard did not 
so counsel him, and (3) had he been so counseled, the applicant would have been 
willing, in 1982, to extend his service from 1987 through 1993. Regarding these issues, 
the Chief Counsel argued first that, under ALDIST 004/82, the Coast Guard had no 
duty to inform potential extendees of their eligibility. COMDTINST 7220.13E required 
the Coast Guard to inform only potential reenlistees, and- the applicant was not a 
potential reenlistee in February 1982 because he was not within three months of the end 
of his existing enlistment. 

3 The applicant's 1991 agreement to extend was signed on February 1, 1991. There is no agreement to 
extend dated March 12, 1991, in his record. 
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Even if the Board were to.find that the Coast Guard had a duty to counsel the 
applicant, the Chief Counsel argued that a lack of memory of counseling is particularly 
unreliable after so many years, and the applicant's statement about his lack of memory 
of counseling should be "insufficient to overcome the strong presumption that military 
officials carried ·out their ·duties correctly, lawfully, and in good faith." Moreover, even 
if the Board were to find t~at the Coast"Guard had failed to counsel the applicant, it 
could not ptesume, ~ased on the member's word and subsequent years of service, that 
the applicant wou~d have, in fact, chosen to obligate himself to ser"."e through 1993. The 
Chief Counsel cited the applicant's series of short-term extensions of his enlistment in 
the late 1980s and early 1990s and his retirement after only 20 years of service4 as 
evidence that the ·applicant had not committed himself to a career in the Coast Guard. 

Finally, the .Chief Counsel argued that, even if the Bc;:,ard found that the Coast 
Guard had erred .µi.d that the applicant would have extended his service if he had been 
counseled, the Board should still deny relief because viola~ons of agency procedural 
regulations do no~ cr_eat~ private rights of action5 and because Congress intended the 
SRB program to reward members who obligated themselves· to future service, and the 
applicant had not done so in 1982. · 

APPLICABLE LAW 

Reconsideration · 

33 CFR 52.~7(a)(2) provides that the Board shall reconsider an application if an 
applicant requests it and the applicant "presents evidence or information that the 
Board, or the Secr_etary as the case may be, committed legal or factual error in the 
original determination that could have resulted in a determination other than that 
originally made." _Section 52.67(b) provides that the Board _shall docket a request for 
consideration if it meets the requirements of Section 52.56(a)(2). 

33 CFR 52.67(e) provides that "(a]n applicant's request for reconsideration must 
be filed within• two years after the issuance of a final decision, except as otherwise 
required by law. If the Chairman dockets an applicant's request for reconsideration, the 

· two-year requirement may be waived if the Board finds that it would be in the interest 
of justice to consider the request despite its untimeliness." 

'· Decision inAllen-v. Card, 7_99 F. Supp.158 (D.C.C.1992), (cited by the applica~t), 

In Allen. the court held that, because 10 USC§ 1552(b) and 33 CPR 52.22 permit 
the BCMR to waive the statute of limitations if it is "in the interest of justice" to do so,. 

~ Members with the applicant's final pay grade (E-7) do not attain high year tenure until they have 
completed 26 years of service. 
5 The Coast Guard cited United States v. Caceres. 440 U.S. 741 (1979), and Cort v. Ash. 422 U.S. 66, 78 
(1975), for this propos\tion. 
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the BCMR must1 in deciding wh~ther it would be in the interest of justice to waive the 
statute of limitations, "analyze both the reasons for the delay and the potential merits of 
the claim based on a cursory review." Allen, at 164. The court also held that the Board 
could not deny relief based on the doctrine of laches without evidence that the 
defendant had actually beeµ prejudiced by the plaintiff's delay. i,The government bears 
the burden of proving its affirmative defense of laches; therefore, it must prove not only 
delay, but also prejudice to the government." Id. at 165. 

SRB Regulations 

Commandant Instruction 7220.13E (Administration of the Reenlistment Bonus 
Program) was- released on May 4, 197.9, and was in effect when ALDIST 340/81 and 
ALDJST004/82 were distributed. Section 1-c-{4) of the Instruction stated tha·t "Je]ltitle
men( to an SRB vests only on the date the member r·eenHsts or m~kei, oper~tive an 
exte1.1sion of enlistment .... " Section .1-c-(6) of the Instrt1.ction stateci tli.a.t.early 

-• - ..... : . -. -. :·~E!pctr_atio1.1 coµlci ,only qccur "withi11 thfee :inonths pf.[tlle e119,pfJ -c1.ctiyateci dpligaJE!ci 
,•,--•-- > :- , __ -- service) in a-cicordc1.nce with Article Ji-:-"B-7[<> f -• th~] Berso[lllel M.a11t1c1.) ; .. ; .If Secti.6it 1,;d"7 _. --•· 

-•--- __ --_. __ -•-,·•- i{2),.of the)J:LsquqtiOil provided the criteria for SRB eligibility fu Zone B. It st;.t~d._tlie -
--following, in part: · - - - - -- ---

(2) Zone B Eligibility. [To be eligible, a member must meet all of the 
following criteria: J 

.(a) Bg serving on active duty in pay gradeE'.'.3 or higher in a military 
specialty desig11ated [in the SRB announcement]. - - - -

(b)--Musthave.completedllloretha~sixbutnotmorethante~-;ears~f•---_ 
active duty immediately preceding the date of reenlistment or 
operative date of extension of enlistment. 

(c) The extension of enlistment or reenlistment must be at least THREE 
YEA.'RS in length and, when combined with prior active duty, will total 
at least ten years of total active duty. [Emphasis in originalJ · 

(d) Hc1.s not pr~viously received a Zone~ SRB, nor previously enlisted 
or reenlisted beyond ten years of active duty .... 

Section 1-g of the Instruction stated that in order to "attain the C?bjectives of the 
SRB program, each pot~ntial reenlistee _who would be eligible for SRB must be informed 
of their eligibility and the monetary benefits of the SRB p·rogram. It is expected that the 
reenlistment interview, held approximately six months before expiration of enlistment,. 
will provide the potential reenlistee with complete information on SRB." 
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Early Separation of Enlisted Personnel 

Article 12-B-7 of the Coast Guard Personnel Manual (COMDTINST- M1000.6A) 
allows a member to be s~parated up to 3 months before the end of the term of his or her 
enlistment if the early separation is "in the best interest of the Government." It 
specifically authorizes commanding officers to make use of this provision "when a 
member requests; in writing, discharge for the purpose of immediate reenlistment .... " 

ALDIST 340/81 

ALDIST 340 / 81, issued on October 2, 1981, changed the existing multiples of the 
SRBs members could receive to reflect the degr~e to which the Coast Guard needed to 
retain personnel in each skill rating. The multiple to be used for calculating SRBs for 
reenlisting or extending members in the MK rating was three. 

ALDIST 004/82 

ALDIST 004/82, issued on January 12, 1982, locked in the multiples used for 
calculating SRBs under ALDI$T 340/81 until February 15, 1982. Thereafter, the 
multiples were to change to reflect the degree to which the Coast Guard .t1.eeded to 
retain personnel in each skill rating. ALDIST 004 / 82 also suspended the provisions. of 
Article 1-G-83 of the Personnel Manual (Cancellation of Agreement to Extend) until 
February 15, 1982, and therefore allowed members to extend enlistments th.at were not 
within 30 days of termination. 

Article 1-G-83 of the.Coast Guard Personnel Manual (COMDTINST M1000.6A) 
stated the following, in part: 

(b) Generally, an individual should not be permitted to agree to extend 
his/her enlistment until approximately 30 days prior to the date of 
expira~n ~f the then existing enlistment. For certain purposes, however, 
such as qualifying for assignment to a service school, duty outside 
CONUS, assignment to active duty in the case of a Reservist, or for other 
duty requiring additional obligated service, it is permissible to permit an 
individual to agree to extend his/her enlistment a considerable time in 
advance. · 

Precedent Decision in BCMR Docket No. 121-93 (cited by the applicant), 

In BCMR Docket No. 121-93; the applicant asked the Board to reconsider its 
denial of his request (in the final decision in BCMR Docket No. 237-91) to correct his 
military record to show that he had extended his service on February 14~ 1982, and was · 
therefore due an SRB. The applicant had learned about ALDlST 004/82 in 1991, and he 
cited four previous BCMR decisions in which the Board had granted this relief to 
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members in similar circumstances. The Board again denied the requested reliet 
however, because of the" lateness of the original filing and because the applicant had not 
met the "very high burden of demonstrating lack of prejudice to. the Coast Guard. 11 (As 
the applicant's request for reconsideration was filed within two year~ of the Board's 
final decision, its timeliness was not at issue.) There~fter, the Deputy General Counsel 
granted relief, finding in part that 

1. the application was timely because it was submitted within three years of 
the applicant's discovery of the error; 

2. because the Coast Guard had presented no evidence as to how the 
applicant could or should have learned of ALDIST 004/82 any earlier than he claimed,. 
the applicant's sworn statement that he. learned of it in 1991 would be accepted at face 

. value, especially since ''[a]llegations that the first knowledge members have had·of the 
provisions of ALDIST 004/82 came from contact with [the 'C' schc:ml] are conunon,.and 
have often been accepted withcmt challeilge in the past";6 ·· · · · · _ 

. . ·. ·•·· .. ••• < ~'..\ ·.·.·. ltQoa.st G'-1ard regulations requir~ that Illelllpers 'be 'fµµy c;1d vis~ci' of .Sl{B 

·.. opport11tie~;te!f inkncial har~hip borne upon the. Coast G11aici by s11cl1J~te HailllS .· 
woµld not justify use of the doctrine of laches because ''virtually any party resistjrt.g a 
claim on the basis of !aches can argue that having to pay sums due would create an 
unexpected financial hardship"; and . 

5. the Board had "commonly afforded relief under similar circumstances in 
the past, and ... reversal of s~ch precedents without a firm basis in the record would be 
clec;1dy unreasonablehere." ' 

·· .··.·•• •· · •. ; iThe I)epµty qe1.1er~l Co'-1tlsel's de~ision in this case ciid 11e>tco1c.idrnss the .Qqast _ · 
Guard's ·c1airrt thafthe doctrine of !aches should apply because "persc;frmel transfers, 
retirements, etc., and the passage of time" had left the Coast Guard unable to determine 
the actual facts about SRB counseling in Applicant's case." · 

Precedent Decisions in BCMR Docket No. 69-97 
................ . 

In BCMR Docket No. 69-97, the applicant had reenlisted on May 2, 1980, for a six
year term, after cmnpl.eting his first, four-year enlistment. Subsequently, the applicc111t 
extended his enlistment three times for periods of two years or. less before reenlisting 
for three years on March 1, 1991, and for another sjx years on January 6, 1994. The 
a pp Ii cant asked the BCMR to correct his record to show that he had requested an 
extensi9n of his enlistment for a period of six years on February 14, 1982, in order to 
receive a Zone B SRB. He stated that he had learned about ALDIST 004/82 on 
January 23, 1997, and that, if he had been properly counseled and made aware of the 
provisions of ALDIST 004/82, he "would have taken the necessary steps to secure [a] 
zone 'B' bonus" under the ALDIST. There was no documentation in the applicant's 

6 The Deputy General Counsel cited BCMR Docket No. 151-91. 
7 The Deputy General Counsel cited BCMR Nos. 224-87, 263-87, 268-87, 285-87 for this position. 
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record to indicate that he was ever advised of the provisions of ALDIST 004/82 while it 
was in effect. · 

The Board grant~d the requested relief based on (1) the applicant's sworn 
statement that he had not been properly counseled about ALDIST 004/82 when it was 
in effect and had not l~arned of .it until 1997; (2) the applicant's statement that he would 
have extended his enlistment to ~eceive the SRB had he known of the opportunity; 
(3) the applicant's previous enlistments and subsequent years of service, which 
provided a reasonable basis to believe that he would have extended his service 
obligation had he been properly counseled- about ALDIST 004/82; (4) the Deputy 

•-General Counsel's decision in BCMR Docket No. 121-93 (see above), which found that 
the doctrine of laches did not apply to a claim based on ALDIST 004/82 which was 
·valicl .1:>ut for the fact that it did not meet the 'statute of lilllitati011s; ancl.(5) the Coast 
Guard'slong-te:rm refusal (despite rnany such claims) to re.veal if and how information 
. about ALPIST 004/82 had 1:>een disseminated to the m~bers: · 

ye~•- t~r,~~rtt.Tt~i t~f!!~~~~a!~lZkct~t~· 
how information regarding SRB eligibility is disseminated to Coast Guard 
members, what efforts were taken to inform members of their rights under 
ALDIST 004/82, or how some individuals learned of their SRB eligibility 
under ALDIST 004/82, while others did not. 

Given the number of cases that have been before the Board. on this 

. ~WJtttit1tMt~J!bfuj~t~tife°sif &:!J;Jf i¢~bt1Ttff-· 
Since they have not, and ·since the Board has commonly afforded relief to 
a,pplicants whose SRB eligibility has been established, we find no basis on 
which to rule differently in this case .... 

The DeE_uty General Counsel wrote a concurring decision which responded to 
several of the Coast Guard's arguments that were not mentioned in the Board's decision 
but are pertinent to the case in hand: 

1. In response to the argument that the Coast Guard was only required to 
counsel potential reenlistees, not potential extendees, she found that Congress had 
intended both groups to benefit from the SRB program and that the Coast Guard had 
presented 1;10 rational basis for counseling one group but not the other. 

2. In response to the argument that the applicant's statements were 
insufficient to overcome the presumption of regularity in administrative matters such as 
counseling, she stated that the applicant's history of service and his ~tatements 

. concerning the lack of proper counseling and what he would have done had he been 
prope!lY counseled were sufficient to nullify the presumption in this case. 
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3. The Deputy General Counsel found unpersuasive the argument that the 
applicant's subsequent, short extensions show that he was not, in fact, committed to a 
career in the Coast Gua~d, because short extensions for particular purposes, such as 
enrollment in school or transfer to a different station, are made frequently for_ the 
convenience of t}:te government and do not necessarily reflect a member's commitment 
to the Servke. 

. . 
4. In response to the Coast Guard's claim that the applicant had no private 

right of action under its regulations, she found that Congress had created a private right 
of action in the SRB statute (37 USC § 308) and the BCMR statute (10 USC § 1552). _ 

5. In response to the argument that paying SRBs tnarly years- after ALDIST 
w.as inconsistent with the p'mpose of the statute, which was tq benefitthe Coast Gµard; 
she cited the decision in Larinoff, which held thatll[tJhe int~1\tiqn qf C:::ongr-es.sin 

· ....•. ·.··••··· ··•··•·••.••·•··•··.••··•··:r~i~:~·.titi;r;:1;!t~J~\~ffftr;;1\rI¼;1tJ~~t~i~ta1wt~a1!!$l?i~0:heht~ 
.. ·. th:¢ e)(pira.tio11 of their o:dgiilal enlistrner1t m f ~tµtn for their ¢9~ tr.riei1t toJen.gtlleri 

their period of service/' United States v.Larinoff, 431 U.S. 864, 878-79 (1997).. · · ·· 

6. As to the doctrine of laches, the Deputy General Counsel held that, absent 
:.~ proof that the Coast Guard informed the applicant about his eligibility under ALDIST 
i=J.=1 oq4/~2 anci abse11t proof.tli.at the a.pplicar1t lec1rned of his eligibility IIlore tbcll"l three 
~ yea.r~ _pi:iqr. tq·•.·•the .• clate be· Jilecl .. ltis applicatiq_n, ·she. coµlcl .Ilot fir1ii .tlia.t .. he .. l1ad 

· ... · .. · .• ·• .• !~.~Tu1::t1Kt1;}~~~i1~!f•:rgd;~frf~J.as~{i~rthf f~rt~ti1~lltf~g~Ilf s ititt\hl•i •·.•·· . 
defenclant must be·s1.1bsta11tially prejudiced by the delay-the· Deputy G¢11eral Col.111sel 
found th,at tlle Coast Guard had just speculated on its inability to Ji11d the applicant's 
co111manding officer and, if it could find him, the officer's inability to reIIleml;>er his 
communications regarding ALDIST 004/82 in 1982. Furthermore, she stated, the mere 
passage of tiin~ does not give rise to a presumption of prejudice, so the Coast Guard 
must demonstrate actual prejudice.8 - · 

7. F'i11~lly! the Deputy General Counsel cited several "Comptroller General 
cases that authorize government agencies to correct errors of wrongful advice or failure 
to advise when an employee otherwise meets the statutory criteria for obtaining a 
benefit."9 

8 The Deputy General Counsel cited Hoover v. Dep't of Navy, 957 F.2d 861 (Fed. Cir. 1992}, for this 
position. ' · 
9 The Deputy General Counsel cited Matter of Hanley. B-202112, November 16, 1981; Matter of Anthony 
M. Rag:unas. 68 Comp. Gen. 97 (1988); and Matter of Dale Ziegler and Joseph Reba, B-199774, November 
12, 1980. 
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FINDINGS AND CONCLUSIONS 

The Board makes the following findings and conclusions on the basis of the 
applicant's military record and submissions, the Coast Guard's submissions, and 
applicable law: · 

1. · The Board has•jurisdiction concerning this matter pursuant to section 1552 
of title 10, United States Code. 

2. The application for reconsideration was not timely. However, in light of 
the decisions in Allen v. Card, 799 F. Supp. 158 (D.C.C. 1992}, and BCMR Docket Nos. 
121-93 and 69-97, which were issued after the Board's original decision in this case, it is 
in th~ interest of justice for the Board to waive the statut~ of limitations in this "instance. 

3. The appliciln.t requested an oral hearing bt!fore. the B()ijl'Q. The Cltairtnap, 

.•·•·•·:'~12[sf #i½~\.fh!!r~i•$!~o~i4i~tltt!~ihli·/4ct~~~it:d:••·?-ispps,i~R110f. 
· · '.. 4. . < Asdet;rtrlined by the Dep~ty Ge~eral Counse1iJ 11~i :~J~c~rrence to the 

final decision in BCMR Docket No. 69-97, the applicant has a private rights.of action 
under the SRB statute (37 USC§ 308)_ and the BC.MR statute (10 USC § 1552) to.seek 
relief from the Coast Guard's error. 

6. The applicant was not eligible for an SRB under ALDIST 340/81. Under 
ALDIST 004/82, however, he ~as eligible to extend his enlistment for up to six years, 
from the end othis then-current enlistment in 1987 to 1993. 

7. In BCMR Docket Nos. 121.:93and 69-97, the Depttry- General Counsel has 
held that Coast Guard regulations require that members be "fully advised" about SRB 
opportunities,-whether they are potential reenlistees or potential extendees. 

8. The Coast Guard has made no statement and submitted. no evidence to 
rebut the applicant's claim that he W8:~ Iiot informed a~out ALDIST 004/82. _With no 
contrary evidence and a sworn statement by the applicant, the Board accepts as true the 

10 The BCMR application, DD Form 149, contains a warning for applicants regarding the penalties for 
willfully making a false statement or claim, pursuant -to 18 USC §§ 287 and 1001. The Board therefore 
accepts as true the applicant's statement that he did not discover his eligibility under ALDIST 004/82 
until 1991. 
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applicant's statement that he was _not properly counseled about his eligibility for an SRB 
under ALDIST 004/82. · 

9. The applicant's series of short-term extensions subsequent to the 
expiration of his second, six-year enlistment does not necessarily reflect a lack of 
commitment to continue to serve in the Coast Guard. The Board finds that the 
statement in the applicant's military record that the short extensions were all "at the 
request of and for the convenience of the_ [government}" fully rebuts the Coast Guard's 
argument. The applicant's decision in 1981, after CO)!lplet4'tg a four-year enlistment, to 
reenlist for a six-year period reflects an early intention to have a ·career serving in the 
Coast Guard. This apparent. intention, in combination with.the appli~ant's statement . 
that he would have extended his enlistment if he had been informed of his eligibility 
and with the applicant's subsequent long years of service, persuades the Board that the 
applicant would have extended his enlistment by six years •if he had beert properly 
counseled about ALDIST 004/82. · 

10. · The Coast Guard erred in 1982 by failing to counsel the applicant of his 
eligibility to receive an SRB by extending his enlistment. 

. . 

11. Accordingly, the applicant's tecord should be corrected to sliOV\[ that, on 
February 14, 1982, he extended his enlistment for another six years and thereby became 

" .. -·\ entitled to receive a Zone B SRB with a multiple of three. 
·--~ 

~ 

[ORDER AND SIGNATURES ON FOLLOWING PAGE] 
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ORDER 

The application for correction of the military record of 
. shall be granted as follows: The military record shall be 

correcled to indicate that the applicant agreed to ex.tend his enlistment -for six years on 
February 14, 1982, and he thus became entitled to receive a Zone B Selective 
Reenlistment Honus with a multiple of three. The applicant's extensions and 

· reenlistments dated December 5, 1986, January 29, 1988, May l, 1989, March 7, 1990, 
February 1, 1991, and April 1, 1992, will be canceled. These shall be null and void and 
shall have no effect on his SRB entitlement. The applicant's record will be corrected to 
show that, at the end of th~ six-year extension of hi.-, enJistment, on May 1, 1993, the 
applicant reenlisted for two years. All other extensiorn~ and reenlistment.s shall remain 
as they now appear in the record, with no break in service shown. -

The Coast Guard shaU pay the applicant the amount due him as a result_of these 
corrections to his record. · 
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