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FINAL DECISION

. Thisis a proceedmg under the provisions of section 1552 of title 10, United States
Code. It was commenced on June 2, 1999 when the applicant filed his apphcatlon with
the Board. The application was complete on August 23, 1999, the: date the Board
received the applicant's rmhtary record.

This final decision, dated ]uly 6, 2000 is signed by the three duly appointed
.members who were designated to serve as the Board in thls case. . . .

The applicant, a former seaman. recruit (SR; pay grade E-1), was conv1cted at a
special court-martial in 1990, and was sentenced to a bad conduct discharge (BCD). He
asked the Board to upgrade his bad conduct dlscharge to an honorable dlschar:ge B

This is the third apphcahon filed by the applicant requesting that his BCD be
upgraded. In the first application, BCMR No. 129-93, the Board denied that application .
without prejudice, telling the applicant that he should reapply for clemency no less.than
three years from the date of that decision. He was further advised by the Board in
BCMR No. 129-93 that he should submit proof that he completed the Alcohohc
Anonymous program as well as evidence of his contmued sobrlety

On August 24, 1994 approximately 18 days after the Board rendered the declswn_
in BCMR No. 129-93, the applicant sent the Board a letter explalmng that he had already -
been sober for more than three years and requested a review of that decision. His
request for a re-review of the decision in Docket No. 129-93 was treated as a request
for reconszderahon It was docketed as BCMR No. 75-95. :

On November 30, 1995, the Board issued a recommended final’ deasmn, in
BCMR No. 75-95, that the case be denied.” This recommended decision was approved
by the Deputy General Counsel on January 2, 1996. The Board determined that the
applicant had not waited the three year period before asking for reconsideration. It
further determined that the additional information submitted would not. have changed
the Board's original decision in BCMR No. 129-93.

EXCERPTS FROM RECORD AND SUBMISSIONS -
The apphcant enlisted in the Coast Guard on March 15, 1976.- He was promoted

regularty and eventually reached pay grade E-5. In 1978, the applicant received a
non- judicial punishment for tnauthorized absence and was given 12 days extra duty.

Despite his dlsaplmary problems, his performance as a subsistence officer (S52) was » -
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The first application was denied, without prejudice, by the Board on July 29, 1994.
The Board told the applicant that he could reapply to the Board for clemency three
~ years from the date of the final decision. Noting that it could not remove a court-
martial conviction, the Board stated that it could only grant clemency with respect to -
the court-martial sentence. The Board made the following pertinent findings:

6. The applicant has demonstrated that he has made many positive
changes in his life since his discharge. In a letter written to the Board on
August 25, 1992, his physician stated that “since the occasion of his
discharge ... (the applicant) has not only been free of drug use, but. ..
has a track record of successful employment at two drug rehabilitation
centers and is taking classes . . . as a math major.” 4 -

7. The applicant has only been out of the military for four years,
however, and it is not clear at what point during this time that he
overcome his addictions. A letter of reference from the president of a
drug treatment facility noted that the applicant “recently began a Men’s
AA. meeting.” We have no proof that he ever completed this program.
Without more conclusive evidence, the Board is unable to determine how
long he has been free of drugs and alcohol. ‘

8. The battle to overcome alcohol and drug dependency is often a

long process.- While -on -the road to recovery, an addict is usually

confronted with many temptations to revert back to his former lifestyle.

.. Thus, it would be premature for the Board to grant clemency to. the
. applicant at this time given the relatively short period of his sobriety.

9. The application should be denied at this time without prejudice.
The applicant sEould reapply for clemency no less than three years from

~ the date of this decision. He should submit proof that he completed the
Alcoholics Anonymous program referenced above, as well as evidence of .
his continued sobriety. The Board will then reevaluate his record to

" determine if the bad conduct discharge should be upgraded.

BCMR No. 75-95 (second .applica't-ion)

- On August 24, 1994, approximately 18 days after the issuance of the final decision -
in BCMR 129-93, the applicant submitted a letter with additional materials stating that
"[his] length of sobriety has extended beyond your required period of three years into
- the fifth year." The applicant's letter was accompanied by correspondence from a-
Congressman, who stated that the applicant felt "#7 [Finding 7. In BCMR 129-93] and on -
are incorrect and feels this info[rmation] should clarify and requests. a review of your ..
. decision." The Chairman treated the applicant’s August 1994 submission as a request
for reconsideration, which was docketed as BCMR No. 75-95. o

- With respect to the completion of AA, the applicant wrote the following:

1In reference to #7 [Findings and Conclusion in BCMR No. 129-93] . . .-
refer to the letter from the President of _stating that I
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court-martial, my doctor . . . would have had the chance to bring this
evidence to my ‘irial. It may have change[d] my discharge. Probably I
was eligible for a medical discharge but was never afforded counsel on
this issue. :

The applicant submitted several medical réports that were considered by the
Board in his first application, BCMR No. 129-93. Pertinent information from that
application is discussed below. : ‘ ' " #

The applicant submitted a copy of the 1985 medical report _;fromc_
Hospital. It stated that the applicant was admitted for severe anxiety and depression.

The report noted that the applicant had encountered various family problems. The
doctor's assessment of the applicant at that time included "alcohol abuse, history of
vertigo with nystagmus and normal neurologic exam, history of right sciatica . . . .
history of tension headaches. ..." The report stated that the applicant was treated with
Lithium for signs of tachycardia and withdrawal. Discharge medications at the time
included Antabuse and Thiamine. His prognosi: ir. [A later medical report
indicated that after the applicant's discharge ital he was transferred
to the Naval Alcohol Rehabilitation Center, This medical repoit
also indicated that the applicant's alcohol problems existed prior to 1985 and that his -
drug use began in 1985.] : g T

A psychiatrist who treated-the applicant sometirtie in 1985786, subsequent to his
discharge fro Hospital, wrote the following: ' s

At the time [1985/86] of my initial work with [the applicant] I felt his ,_
prognosis was good for a full and complete rehabilitation on a program of '
individual investigative and supportive psychotherapy with adjunctive

pharmacotherapy which I instituted alf. However, subsequent
transfer to Station interrupted our work, only -
to be then followe everal enterprises of thérapy beginning with a

confinement at the *Memoria Psychiatric Hospital in June 1989
[subsequent to his court-martial conviction] followed by mental health
services treatment at the dm July 1989, with ten
months confinement in a half-way house . . . in September of 1989 on

mediiﬁ Iiive from the Coast Guard with no pay, followed then again by

a center confinement for treatment . .. in July 1990, as w
extended stay for further services at the

Center.1

It is my contention at this time that the signiﬁcaht series of
medical / psychiatric events . . . establishes the validity of [the applicant's]

! The applicant's military record contains a message indicating that the applicant was not on medical
leave, but had in fact begun another period of unauthorized absence. The message stated that after
the applicant was sentenced at the special court-martial, he "again went AWOL and remained so until
he was seen by a staliondew member and returned to staﬁon—on 26Jun89."”
The message further stated that "because of severe weight loss, admitted crack cocaine addiction, and
- poor physical condition, SNM was admitted to_ospital. ..+ He is currently in--
patient with an expected duration of 4-5 days.
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argument that his failure to perform properly as an E-5 in the U.S. Coast
Guard was due primarily to the presence of severe mental illness and that
his discharge should accordingly reflect that. . . .

A medical discharge sumi‘néry from the [ N A C <1 ter, dated
January 23, 1990, reveals the applicant's diagnosis as "1. - Cocaine Dependence 2. -

Alcohol Dependence 3. - Rheumatic Arthritis.”

The psychiatric case. summary from the —Center, dated

February 2, 1990, stated that the applicant also suffered from "Bipolar Disorder, Mixed"
and "Paranoid Personality Disorder," as well as "Cocaine Dependence” and “Alcohol
‘Dependence." ' :

Character References

The applicant submittéd numerous other letters from colleagues and friends with
respect to his community service. The president of a social service group wrote that the
applicant is on the board of directors for this group, which helps individuals with
chemical dependency. He stated that the applicant has worked in the 12 step recovery
program for several years and continues to do so. 3 :

The applicant also submitted a statement, dated Februar'y. 12, 1999, from his

p'revious_employerw,wthe_Execuﬁve‘Direetapefﬁaﬁseeia—l~serviee~gr9upr—fﬂas's—iﬁéi’ﬁdﬂal
stated that the applicant was a very dependable worker. She stated that she was sad to
see the applicant leave her organization to accept a new position on the board of
directors for another agency. She stated that in the applicant's new position, he is
assuming a significant leadership role. - '

The applicant submitted numerous statements like the following;

I'm writing this letter in reference to [the applicant]. I've known [the
applicant] for around 2 years. He has been a very virtuous inspiration for
me during my siruggles. He has always demonstrated a positive
disposition, and' never allowing anything to remove him from his
steadfast position. [The applicant] is one of the leaders that I would truly
follow to the road for success.

* * *

[The applicant] has been a very close and personal [friend] of mine for the

past five years. I personally feel that he is a man of exceptional character!

He has always been an upstanding member of the community and -

devotes a majority of his time to helping others. His nature is very kind

and compassionate and he has definitely been a role model in my life, to

the members of C. A. [cocaine anonymous] and to the community. Please
feel free to call at any time. o ¢ '

- % * *
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I have known [the applicant] for approximately two years. He was and
still is an inspiration to me and my recovery. [The applicant] not only had
devoted numerous hours to his own recovery, but he has also helped

* countless others with their program of recovery. -Words cannot express .
the gratitude I have for this man in helping me with my recovery. I
~would not hesitate to give [the applicant] a recommendation. Iam quite
sure whatever goal [the applicant] has set for himself, he will attain this
and more. If you should have any. further questions, please feel free to

. contact me at [place of employment]. o ‘

Views of the Coast Guard

On March 30, 1998, the Board received the advisory opinion from the Chief
Counsel of the Coast Guard. He recommended that the Board deny relief in this case.

The Chief Counsel stated that this case should be dismissed because BCMR No.
129-93 was reconsidered by the Board, in BCMR No. 75-95. He stated that that decision
. represented the final decision of the Board and the current -application should be -
- - dismissed for lack of jurisdiction. The Chief Counsel stated that the applicant ignored
the Board's decision to reapply for clemency no earlier than three years after the 1994
decision and instead filed a reconsideration request 18 days after the final decision in the”
first BCMR application. The Chief Counsel stated that regardless of his reasons, the

applicant had the right to request reconsideration-as-he-did and-the-Chairman-had-the

right to docket the request as one for reconsideration. * The Chief Counsel stated with
that review on reconsideration, the applicant received all the due process to which he
was entitled. o

With respect to the merits of the current application, the Chief Counsel stated
~ that the Board's consideration of the case is limited to a clemency review. He stated, as

set out in BCMR No. 1993-129, the Board has no jurisdiction to review a court-martial
decision for error, '

The Chief Counsel stated that the power of clemency, like the power of pardon,
is intended to address extraordinary circumstances that normal legislative and judicial
processes cannot effectively address. See 59 AM JUR 2d. 10-11, and cases cited therein.
The Chief Counsel stated that clemency should only be exercised to relieve an
individual from a severe injustice due to extraordinary facts and circumstances peculiar
to the particular case. ' :

The Chief Counsel stated that the applicant's evidence of -post—seﬁice conduct is
insufficient to upgrade his BCD, He stated the following: . : B

In the absence of error or injustice, the Board -should not upgrade any
element of a discharge based solely on post-service conduct. See,

Department of Transportation Memorandum from the General Counsel
dated 07 July 1976 (BCMR and Clemency). . . . Of course, the decision to

upgrade Applicant's discharge may be based on changes in community
mores, civiian as well as- military, since the time his discharge was
‘rendered. Id.” A discharge may therefore be upgraded if it is found to be
unduly severe in lighi of contemporary standards. Id. In this case,
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however, his d1scharge should not be viewed: as. ‘severe by today's
standards. The Coast Guard, as well as the other armed services,

_ continues to court-martial members for the wrongful use of controlled
substances, including cocaine. . . . The wrongful use of cocaine is
punishable today by a maximum of a Dishonorable Dzscharge, forfeiture
of all pay and allowances, and confinement for five years. . . . ‘Indeed, the
maximum punishment has not changed since Applicant was convicted,
despite two major revisions to the Uniform Code of Military Justice

- (UCM]J) 1994 and 1998. Applicant's punishment for cocaine use, the result
of a predrial agreement agreed to by Applicant, was far less than the
maximum punishment he might have received, then and now: Nor have
civiian community mores changed regarding the. use of cocaine. If
anything, the United States has intensified its efforts to combat 1llegal drug
distribution, possession, and use.

In addition, his unauthorized absences were and are stll considered

* serious matters within the armed forces. Those absences, many of them
for extended periods of time, placed a heavy burden on his colleagues and
further taxed the Coast Guard's limited resources in fulfilling its many
missions. Applicant's testimonials, while numerous, lack the substantial
evidence of Applicant's "reformed" life. Some witness|es] statements are
stale; some are recycled from previous applications; others are cursory in

— —— —content—Furthermore; Applicant-provides o proof of completion of an-
Alcoholics Anonymous program that the Board in Docket No. 1993- 129
saw as important evidence in its demency consideration. In summary, the -
evidence presented by Applicant against the backdrop of the serious ..
nature of his offenses and current military and civilian standards of
behavior, is not sufficiently compelling to warrant clemency in this case.

Applicant's Response to the Views of the Coast Guard

On April 3, 2000, a copy of the Coast Guard views was mailed to the applicant -
with an invitation for him to respond He did not submit a response. _

FINDINGS AND CONCLUSIONS

The Board makes the followmg findings of fact and conclusions of law on the
basis of the submissions of the applicant and the Coast Guard, the applicant's military
record, and applicable law: :

1. The Chairman has recommended dlsposmon of the case W1thout a hearing.
33 CER 52.31 (1993). The Board concurs in that determination. :

2. With regard to a court-martlal conviction, the Board may only act to grant
clemency. 10 U.S.C. § 1552(f)(2). Therefore, the Board’s jurisdiction in reviewing the
merits of this case is hmlted to clemency

3. In BCMR No. 129—9_3, the applicant’s case was denied without prejudice. ‘The.
applicant was told he should reapply for clemency no less than three years from the
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date of that decision. The Board would at such time reevaluate the applicant's record to
- determine if the bad conduct discharge should be upgraded. .The applicant was advised
to submit proof that he completed the Alcoholics Anonymous program, as well as
- evidence of his continued sobriety. . |

_ 4. Notwithstanding the fact that an earlier request by the applicant for a review
of the final decision in BCMR 129-93 was treated as a request for reconsideration, it
could very well have been treated as a request for clarification. In that case, BCMR No.
75-95, the applicant pointed out that he had already been sober for more than three
years and he thought the Board was unaware of this when it determined that he should

reapply for clemency not earlier than three years from the date of the final decision in A

Docket No. 129-93, with evidence of continued sobriety. The true basis for the denial
on reconsideration was the fact that the applicant did not wait the three years before
requesting a further review of his case.

5. Accordingly, the Board will treat this current application as the re-review that

was promised to the applicant when it reached the. final decision in BCMR No. 129-93,
on June 29, 1994.

6. This Board reaffirms the Board's decision in BCMR No. 129-93 with respect to
the applicant’s contention that at the time of his court-martial, he was suffering from a
mental illness. As the Board stated in that case, it does not have jurisdiction to review a
court-martial conviction for error;.it can-only review the court-martial in terms—of

granting clemency. -Mental illness, if it existed at the time of the commission of the
offenses or at the time of trjal and not raised before the court-martial, is a factor that
can be considered by the Board in deciding whether clemency should be granted to the

applicant.

. 7. However, the evidence presented by the applicant does not show that he was

suffering from a bipolar disorder at the time of the commission of the offenses. The

bipolar disorder was not discovered until after his court-martial conviction. While the
psychiatrist who tréated the applicant in 1985/1986 stated that the applicant's failure to
perform in the Coast Guard was due to severe mental illness, the Board finds that this
psychiatrist was not the physiciant who diagnosed the bipolar disorder, nor is there

evidence that he was treating the applicant around the time the applicant committed the .

offenses or around the time of his court-martial. Additionally, the applicant had alcohol

-and drug dependency problems dating back to 1985 or earlier. The psychiatrist has not-

addressed what part, if any, these conditions played in the applicant’s commission of

the offenses. for which he was court-martialed.. The evidence is insufficient for the .

Board to grant clemency on the ground that the applicant's actions i committing the
offenses for which he was court-martialed were due to bi-polar disorder.

. 8. The Board notes that there is evidence that the applicant was diagnosed as
having an "acute adjustment disorder with depression" several years prior to his court-

martial. This diagnosis was made in 1985, but there is no evidence that this "acute .

adjustment disorder with depression” existed at the time the applicant committed the
offenses or at the time of court-martial in April 1989. '

9. The applicant was represented at the court-martial by military counsel, as are

all accused facing a special court-martial. The Board has no way of knowing whether
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the applicant's defense attorney presented evidence at the trial of the applicant's
- adjustment disorder, and if not why not. The Board cannot blindly assume that the
matter of the applicant's adjustment disorder and depression ‘were not considered by
the defense counsel in the representation of the applicant or by the court when it
entered its sentence, if such issues were raised by the evidence. Accordingly, the
applicant has not shown that the 1985 diagnosis for adjustment disorder and depression

were not already considered when.the BCD was imposed.

10. The applicant complied -with the Board's request in the earlier case and
submitted additional evidence of his good post-service conduct and continued sobriety.
(The Board expresses concern whether the applicant's sobriety continues, since he failed
to respond to the advisory opinion.) However, as the 1976 General Counsel
Memorandum declares post-service conduct alone is not a sufficient basis for upgrading
a less than honorable discharge. Although from the evidence presented in this case, the
applicant appears to have lived an exemplary life since his discharge from the Coast
Guard, good post-service conduct does not mean that the applicant's BCD was in error
or unjust. . I

11. The 1976 General Counsel Memorandum states that "[t]he Board is entirely
free to take into account changes in community mores, civilian as well as military, since
the time of discharge was rendered, and upgrade a discharge if it is judged to be unduly

‘Severe in light of contemporary standards." The Chief Counsel of the Coast Guard -

—— -——stated—that—the —maximum—punishnrent™ for wrongful use of “cocaine includes a
' Dishonorable Discharge, which is a harsher discharge than the BCD. The maximum
punishment for wrongful use of cocaine has been the same, since before the applicant's
discharge. There is no evidence in the record that the BCD awarded to the applicant

was unduly severe in light of contemporary standards. The Board finds good post-
service conduct alone insufficient evidence on which to upgrade the applicant's BCD. At

the time the Board rendered its earlier decision in BCMR No. 129-93, it was not aware

of the guidance provided in the 1976 General Counsel Memorandum with respect to
upgrading less than honorable discharges. ' ‘ ‘

12. The Board finds insufficient evidence exists on which to grant clemency with
respect to the applicant's BCD. Accordingly, the applicant request for relief is denied.
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" ORDER _

The application former
military record is denied.

~ for the correction of his

*gee dissentini oiinion .






