


DISCUSSION

T adopt the Case Background and the summaries of the various Statements and
Responses submitted by the Applicant and the Coast Guard, as stated in the
Majority Opinion and presumptively accepted by the dissenting member. These
provide a description of the issues and evidence in the matter. I further adopt
Findings and Conclusions numbered 1 through 3 and 5 through 7, which are
common to both opinions. Finally, I adopt Findings and Conclusions numbered
8 and 9 of the Majority Opinion (those of the dissenting member are somewhat
different, but have conclusions ‘unnecessary to this opinion) - -

Fmding and Conclusion 4 addresses the Board’s practice on accepting hearsay
statements, specifically oral statements of witnesses that are summarized by

- Coast Guard staff. The applicant hascited the Board’s 1982 opinion m Docket
No. 51-82, which states in relevant part that

In cases...where the credibility of the witnesses is an issue, we wish to
consider only written, signed statements (or oral testimony in cases
where a hearmg before the Board has been granted.) It has been our

~ policy fo require corroboration for hearsay statements by petitioners,
and we believe it only fair to require the same of the Coast Guard.

The Board’s rules do not- preclude hearsay ev1dence, and the language of the cited
passage should not be read as establishing or'restating a rule that hearsay evidence
is not admissible in Board practice. “Bdard policy” has not in fact been to “require
corroboration” of all hearsay statements by applicants, in order-to permit the
statements to be considered. The statement probably reflects the reality that, given
the legal presumphon that military officials perform their duties correctly,
* lawfully, and in good faith, see, e.g., Arens v. United States, 969 F.2d 1034, 1037

. (1992), it is generally necessary for ant applicant to rely on more than hearsay -

evidence to prevailin a- case. : .,

Rather, Board practlce Tas been in accord with standard administrative
adjudications, in ' which a factfinder is not bound by the Rules of Evidence and may
consider any evidence deemed to be relevant and material. See, e.g. Montana
Power Co. v Federdl Power Commission, 185 F. 2d 491, 498 (D C. Cir. 1950) cert.
denied 340 U.S. 947 (1951); 4 Stein, Mitchell & Mezines, Admlmstraﬁve Law

§26.01 at 26-2 to 26-3<(Administrative Procetlure Act provides for the admission of

all evidence that isTiot 1rre1evant 1mmater1a1 or unduly repetmous)
o R

The Board’s language in Docket N 0. 51-82 concerning Coast Guard corroboration
is probably better read as an admonition to the service to obtain sworn
statements of witnesses where possible, rather than merely expect that unsworn
and unsigned statements-as summarized by others would be of equal probative’
value. Other Board precedents are in accord that unsigned and unsworn
statements may be given little weight: see, e. g ., Docket No. 36-96 (Reconsid-




eration), (Coast Guard’s summary of unsigned “recollections” by members of a
rating chain considered, but found insufficient to refute “unwavering written
statements” to the contrary).

The Board on remand does not appear to have relied on the unsigned statements
challenged by the applicant, and I have not.

As to the relevant Coast Guard Regulatlons and Personnel Manual provisions,
they are worth restating from the Majority Opinion:

UNITED STATES COAST GUARD REGULATIONS

Section 7-3-3. of the Coast Guard Regulations states that "[t]he assignment
of commissioned officers” quarters on board ship shall be in accordance
with the plans of the ship as approved by the Commandant. The plans shall
show the quarters assigned to the commanding officer, the executive officer,
and the engineering officer, and may show the quarters assigned to other
heads of departments. Rooms not specifically designated on the plans shall
be assigned by the commanding officer, having due regard for the relative
rank of the officers concerned. .. ."

PERSONNEL MANUAL
4.A.1.a. Objective
. In distributing and assigning members, Service needs come first.
4.A.6.a. Commandant's Pblicy

[I]tis a long standing feature of military service and the Commandant's
policy that all Coast Guard members be available for unrestricted duty
assignment worldwide.

4.A.7. Women's Duty Assignments and Rotations

Commander, CGPC assigns women to any Coast Guard unit having
adequate privacy for each gender in berthing and personal hygiene. . ..

3. The Service makes every attempt to assign women to units in groups of -
two or more for medical and companionship reasons; however, the Service
will not arbitrarily deny women an assignment solely due to lack of a
second woman. :

Cf. 4.B.3.c. 2. Assignment Continuum .

2. The Assignment Officer (AO) shall consider the following assignment
continuum when making any assignment decision:




a. Service needs

b. Assignment priorities and geographic stability. The AO will attempt to
reassign the member first within the local area (local stability). Ifan
appropriate assignment if not available there, the next attempt will be made
to reassign the member within the geographic boundaries of the current

- district (regional stability) where he or she now is stationed. If the district
geographic area does not provide an assignment opportunity, then the
entire Area (Atlantic or Pacific as appropriate} will be considered.

c. Career enhancement, diversity, and qualification requirenients;
advancement potential.

I also wish to expand on the Coast Guard’s policies with regard to the
assignment of members, for the service’s actions here must be measured against
those policies to assist in determining whether an error or injustice was
committed here. As stated clearly in the Personnel Manual, the needs of the
service must be the primary consideration (“Service needs come first,”
PERSMAN Art. 4-A-1a). However, the Coast Guard’s advisory opinion goes on
to explain as follows:

It is generally in the Coast Guard’s interest, as well as the members’, to
try to accommodate individual work-life needs and preferences in the
assignment process, particularly when a member or the member’s
family has made unusual sacrifices or faces hardship as a result of a
Coast Guard assignment. Such a practice enhances morale, job
satisfaction, retention, and productivity. Assignment decisions therefore
call for the exercise of considerable discretion by the designated
individuals in decisions that seek to accommodate the needs and
preferences of individual members while simultaneously meeting the
needs of the affected units and the Coast Guard generally.

The Chief of the Officer Personnel Management Division provxded this
additional elaboration:

Service need is the single most important factor, but also considered are
the needs of the unit, and the individual’s desire. In simple terms, a
“perfect” assignment occurs when all three factors can be met.
However, Assignment Officers also consider numerous additional
factors which may not be as apparent as the Service/unit/individual
triumvirate. Among these are an individual’s linear ranking on an
appointment list; any declared “special needs™ as defined by the Coast
Guard’s mandatory Special Needs program; an individual’s
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4.A.7. Women's Duty Assignments and Rotations

Commander, CGPC assigns women to any Coast Guard unit
having adequate privacy for each gender in berthing and
personal hygiene. . ..

3. The Service makes every attempt to assign women to units in
groups of two or more for medical and companionship reasons; however,
the Service will not arbitrarily deny women an assignment solely due to
lack of a second woman.

Cf. 4.B.3.c. 2. Assignment Continuum

2. The Assignment Officer (AO) shall consider the following
assignment continuum when making any assignment decision:

a. Service needs

b. Assignment priorities and geographic stability. The AO will attempt to
reassign the member first within the local area (local stability). If an
appropriate assignment if not available there, the next attempt will be
made to reassign the member within the geographic boundaries of the
current district (regional stability) where he or she now is stationed. If
the district geographic area does not provide an assignment opportunity,
then the entire Area (Atlantic or Pacific as appropriate) will be considered.

c. Career enhancement, diversity, and qualification requirements;
“advancement potential.

FINDINGS AND CONCLUSIONS

The Board makes the following findings and conclusions on the basis of the
submissions of the applicant and the Coast Guard, the military record of the applicant,
and applicable law:

1. The Board has jurisdiction to determine the issues in this proceeding under
section 1552 of title 10, United States Code. The application was timely.

2. The applicant requested an oral hearing. The Chairman, pursuant to §52.31 of
the Board's rules, recommended disposition on the merits without a hearing. The Board
concurred in that recommendation, finding sufficient documentation in the record on
which to make a decision.

3. The applicant brought this application to secure her tendered appointment as
a CWO2 plus retroactive date of rank, back pay, and allowances. She alleged that the
Coast Guard discriminated against her in the warrant officer appointment/assignment
process because she was a female, thereby creating a situation that made it necessary for
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her to decline the tendered warrant officer appointment. In Docket No. 114-97, the
Board denied the applicant’s request for relief. She appealed the Board’s decision to the
United States District Court. On ﬂthe Court remanded this case to
the Board to provide a more sufficient account of its reasoning. There were two areas of
concern for the Court: First was the Board’s departure from precedent, without
explanation, in accepting a statement, which was a part of the Coast Guard’s advisory
opinion, that contained summarized interviews. Second was the Boards failure to
address the applicant’s “compelling evidence suggesting that the Coast Guard afforded
male officers favorable treatment by heeding their geographic preferences.”

4. The Board only considered signed statements in reaching this final decision on
remand. However, the Board notes that the comments in Docket No. 51-82 criticizing
the quotation of oral statements of others by the Coast Guard in its advisory opinion, do
not stand for the proposition, as the applicant argues, that the Board will never consider
hearsay or an oral statements. The Board expressed a preference for written statements,
which is the better policy. However, Docket No. 51-82 leaves open for the Board to
decide when it can use oral statements and how much weight, if any, should be given to
oral statements. Hearsay evidence is admissible in administrative proceedings and
should be available for consideration by this Board in the appropriate circumstance.

: 5. In 1995, the applicant competed for promotion to CWO in the Finance and
Supply (F&S) specialty. She was selected to become a CWO2 by the Warrant Officer
Selection Board, but her appointment was conditioned upon her accepting orders to the
CGCI i 5he alleged that the Coast Guard policy was to promote newly
appointed warrant officers in the order that their names appeared on the warrant officer
appointment list. In her case, she alleged that the Coast Guard violated this policy by
issuing her orders to the qbefore.appoi'nﬁng a male chief who was ahead of her
on the list. She further alleged that the Coast Guard was willing to accommodate two
" male officers (a senior chief and a CWO3) in their desire for certain assi ents, when

it was not willing to consider any alternatives to her assignment to the ~

6. The Coast Guard policy was, in accordance with its regulation, to appoint -
newly selected warrant officers in the order that their names appeared on the
appointment list. Articdle 1-D-9 of the Personnel Manual, in effect at the time, stated that -
“candidates recommended for appointment are listed by the selection board in order of
their final scores on eligibility lists.” The eligibility lists establish the precedence of
candidates in each specialty. Both the detailer at that time and another CWO4, who was
a former detailer, agree that warrant officer appointments were made in sequential
order from the appointment list.  The male chief was properly appointed before the
applicant. See detailer’s 1998 and 1999 statements. ' :

7. An appointment to warrant officer can occur only when-a vacancy occurs
within the ranks of those officers already serving in that specialty. See Article 1-D-9,
Personnel Manual. Once a prospective vacancy is identified, finding an assignment for
that prospective warrant officer begins. Therefore, when an appointment is tendered to
~ an individual, it is accompanied by a duty assignment. The potential CWO has 5 days
to decide whether to accept the appointment/assignment, in accordance with Coast
















Final Decision; BCMR 2000-008

23

ORDER

application to correct the military record om
ﬂSCG is granted. Her record shall be corrected to show that she was
appointed to the grade of CW(2, effective January 1, 1996, with back pay and

. allowances. :

*see digsenting opinicon




DEPARTMENT OF TRANSPORTATION
BOARD FOR CORRECTION OF MILITARY RECORDS

Application for the Cc;rrection of ®
the Coast Guard Record of:
BCMR Docket No. 2000-008
. DISSENTING OPINION

. This proceeding was conducted according to the provisions of section
1552 of title 10 and section 425 of title 14 of the United States Code. It was
remanded to the Board on September 23, 1999 by the United States District
Court.

This dissenting opinion, dated November 18, 1999, is signed by one of the
three duly appointed members who were designated to serve as the Board in this
case.

FINDINGS AND CONCLUSIONS

The dissenting member makes the following findings and condusions
based on the applicant's military record and submissions, the Coast Guard's
submissions, and applicable law, which are summarized in the Board’s majority
opinion in this case: -

1. The Board has jurisdiction to determine the issues in this proceeding
under section 1552 of title 10, United States Code. The application was timely.

2. The applicant requested an oral hearing. The Chairman, pursuant to
§52.31 of the Board's rules, recommended disposition on the merits without a
hearing. The Board concurred in that recommendation, finding sufficient
documentation in the record on which to make a decision.

3. The applicant brought this application to secure her tendered
appointment as a CWO2 plus refroactive date of rank, back pay, and allowances.
She alleged that the Coast Guard discriminated against her in the warrant officer
appointment/assignment process because she was a female, thereby creating a
situation that made it necessary for her to decline the tendered warrant officer
appointment. In Docket No. 114-97, the Board denied the applicant’s request for
relief. She appealed the Board's decision to the United States District Court. On
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the Court remanded this case to the Board to provide a more
sufficient account of its reasoning. There were two areas of concern for the
Court: First was the Board’s departure from precedent, without explanation, in
accepting a statement, which was a part of the Coast Guard’s advisory opinion,
that contained summarized interviews. Second was the Board’s failure to
address the applicant’s “compelling evidence suggesting that the Coast Guard
afforded male officers favorable treatment by heeding their geographic
preferences.”

4. The Board only considered signed statements in reaching this final
decision on remand. However, the Board notes that the comments in Docket No.
. 51-82 criticizing the quotation of oral statements of others by the Coast Guard in
its advisory opinion,-do not stand for the proposition, as the applicant argues,
that the Board will never consider hearsay or an oral statement. The Board
expressed a preference for written statements, which is the better policy.
However, Docket No. 51-82 leaves open for the Board to decide when it can use
oral statements and how much weight, if any, should be given to oral statements.
Hearsay evidence is admissible in administrative proceedings and should be
available for consideration by this Board in the appropriate circumstance.

5. In 1995, the applicant competed for promotion to CWQO (chief warrant
officer) in the Finance and Supply (F&S) specialty. She was selected to become a
CWOQO?2 by the Warrant Officer Selection Board, but her appointment was
conditioned upon her accepting orders to the CGC # "She
alleged that the Coast Guard policy was to promote newly appointed warrant

officers in the order that their names appeared on the warrant officer
appointment list. In her case, she alleied that the Coast Guard violated this

policy by issuing her orders to the before appointing a male chief who
was ahead of her on the list. She further alleged that the Coast Guard was
willing to accommodate two male officers in their desire for certain assignments,
when it was not willing to consider any alternatives to her assignment to the

6. The Coast Guard policy was, in accordance with its regulation, to
appoint newly selected warrant officers in the order that their names appeared
on the appointment list. Article 1-D-9 of the Personnel Manual, in effect at the
time, stated that “candidates recommended for appointment are listed by the
selection board in order of their final scores on eligibility lists.” The eligibility
lists establish the precedence of candidates in each specialty. Both the detailer at
that time and another CWO4, who was a former detailer, agree that warrant
officer appointments were made in sequential order from the appointment list.
The male chief was properly appointed before the applicant. See detailer’s 1998
and 1999 statements.

7. An appointment to warrant officer can occur only when a vacancy
occurs within the ranks of those officers already serving in that specialty. See
Article 1-D-9 of the Personnel Manual. Once a prospective vacancy is identified,
finding an assignment for that prospective warrant officer begins. Therefore,
when an appointment is tendered to an individual, it is accompanied by a duty
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assignment. The potential CWO has 5 days to decide whether to accept the
appointment/assignment, in accordance with Coast Guard policy. 1If the
potential CWO rejects the appointment, that individual, in cases like the
applicant’s, must wait five years before competing again for warrant officer.

8. There is nothing in the regulation that requires the next eligible
candidate on the appointment list to fill the specific vacancy that opened the
door for that individual’s promotion to WO [warrant officer] grade. The

_regulation limits only when an appointment to warrant officer can occur.
Therefore, the Minority finds that when a vacancy is created in the WO ranks,
the Coast Guard may in its discretion assign and reassign personnel to billets,

 that meet the needs of the service, as long as the next appointment from the WO

“appointment list is made in sequential order. Put another way, there is nothing
in the regulation that requires the next eligible person from the CWO
appointment list to be assigned to a specific billet. He or she may be assigned to
another billet as the needs of the service dictate. Therefore, the chief who was
above the applicant on the appointment list had to be appointed as a CWO2
before the applicant could be appointed, but the chief did not have to be assigned
to the& He could be assigned wherever the needs of the Service
dictated. -

9. With the understanding that the applicant did not have a right to
demand a specific billet, the question is did the Coast Guard discriminate against
the applicant because of her gender in the appointment/assignment process, by
treating her differently than the two males involved in this process? The
Minority finds that the Coast Guard did not illegally discriminate against the
applicant in the appointment/assignment process.

10. A vacancy was identified on the m, in August 1995,
due to the retirement of the F&S CWO3 effective February 1, 1996. (This
prospective open billet on the was considered a winter-appointment.
Most assignments occur during the spring and summer.) The senior chief at the
top of the appointment list was given a warrant officer appointment, albeit not to
the ‘[,J before the applicant was tendered an appointment, even though
the billet he was assigned to did not become vacant until April 1, 1996. As
discussed above, the Minority finds that the Coast Guard’s action in promoting
the chief without assigning him to th did not violate any regulation.
Of course, the chief was already in and wanted to stay there. While
assigning the chief to the billet would have solved the problem for the
applicant, it would not have been in the best interest of the Service to'do so.
First, to assign the chief to the - billet would have required the Coast
Guard to move him across the country after just having assigned him t&F
in 1995, prior to his selection for CWO2. Second, the Coast Guard wo ave
had to fill the billet in- several months later, at an additional cost. Third,
the applicant had expressed a desire on her assignment data card not to be
assigned to Fourth, the chief was happy to remain in and accept
the F&S billet that would become vacant on April 1, 1996. Thus, the assignment
of the chief to the billet appears to the Board to have been a sound
decision that met the needs of the Service.
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11. TItis true that the Coast Guard was willing to transfer a CWO3 (F&S),

who had only served one year of a three year tour, from his current job on the
. The CWO3 sought a transfer from the to the
after the prospective vacancy on the became known to him in

August 1995, in order to be closer to his family in . _In fact in August 1995
the CWO3 discussed his possible reassigninent to the
with the retiring CWO on th CWO3 went on to say that he
discussed it with the XO of the and later with the detailer who
suggested that he submit an assighment data card. He submitted the assignment

“data card around August 25, 1995. See statement submitted by this CWO3 dated
October 13, 1999 and the assignment data card dated August 28, 1995. Article
4.A.5.a. of the Personnel Manual permits tour lengths to be adjusted to meet the
needs of the Service. Moreover, the Board can find nothing in the record or
regulations that prohibit such contact with the detailer.

12. At some point during her assignment processing, the applicant
learned that the CWO vacancy had been created by a retirement on the h

and that a CWQO3 from the was being considered for the assignment.
Subsequently, she requested assignment to the , but her request had to
be denied due to a lack of berthing. The lack of berthing for a female on a cutter
is a legitimate reason for not assigning the applicant to the See Article
4.A.7., Personnel Manual. The Board finds by a preponderance of the evidence
that there was no berthing for the applicant on thh. Except for the CO,
X0, and EO [engineering officer] who were entitled to private staterooms, all of
the other double staterooms on the cutter were fully occupied except for one
double stateroom that housed one male officer. Obviously, the applicant could
not have been assiﬁed to share this stateroom. In order to have assigned the

applicant to th , the EO who was third in command would have been
required to relinquish his single stateroom. The berthing of the EO in a double
stateroom would have been contrary to the plans of the cutter, which show that
the EO was entitled to single berthing. According to Coast Guard Regulations,
(CG M5000.3b. (1992)), the cutter’s berthing plan was approved by the
Commandant. :

13. The Minority finds that there was a lack of berthing on th
- for the applicant, as claimed by the Coast Guard. Since the CWO3 wanted a
transfer and had indeed requested one! a ilan was devised to transfer him to the

and to fill his job on the with the applicant. The CO on the
recommended approval of the 0O3’s transfer, and the XO on the
was also in favor of the transfer. The CWQO3 had supply experience,
which satisfied a need of the Coast Guard to fill F&S billets with appointees with
a suppli backﬁound or experienced CWOs (F&S). The CWO3 was considered

for the because the applicant could not be assigned there and because
his transfer served the needs of the Coast Guard. There is nothing, in and of
itself, improper about assigning personnel to an assignment that meets the needs
of the Service, while at the same time serving the needs of the member.
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ORDER

The application to correct the military record of
‘ USCG is denied.






