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Legal] was aware of [the prior CO’s] actions and did not disclose that information to 

CGIS.” 

 On June 7, 2013, one of the witnesses advised CGIS “that on 03 June 2013, [the prior 

CO] instructed [the cutter’s] crew they were not required to cooperate with a CGIS sex 

assault investigation.”7  Also on that date, CGIS asked to interview the applicant, who 

said he was unavailable because of his workload but agreed that the prior CO had done 

what the witness alleged.  The applicant’s OCS logs showed that the same day, he sent an 

assistant in the chaplain’s office this message:  “CGIS is butt hurt that some of our crew 

is refusing to speak with them.  And think that maybe ‘the command’ here is telling 

members not to talk to them.” 

 On June 8, 2013, the applicant sent this message to someone:  “Your husband is on his 

way up now.  I think he is getting pissed again about the CGIS goons.” 

 On June 11, 2013, the applicant sent this message:  “The goons are coming to take me 

away to the funny farm.  They wanted me to ‘come up to the office’ last Friday.  I refused 

to go;).” 

 On June 14, 2013, immediately after being asked by CGIS for an interview, the applicant 

sent a message to Captain X, who had completed the command climate survey, who 

asked the applicant to call him instead. 

 On June 15, 2013, the applicant sent an officer assigned to another Sector this message:  

“I am going in for my interview at 1400 today.  They are going to try and ‘prove’ there is 

a command climate from the CO/XO that facilitates excessive alcohol consumption 

which likely is the causative factor in the sexual harassment case.” 

 During his interview with CGIS on June 15, 2013, the applicant “became confrontational, 

interrupted, and did not respond to some of the CGIS questions.”  The applicant stated 

that the command was in compliance with Chapter 5 of the Sexual Assault Prevention 

and Response Manual, COMDTINST M1754.10D, and that he had followed the manual’s 

checklist in Enclosure 3 when responding to the report of sexual assault on May 23, 2013.  

The ROI notes that this checklist requires COs “to instruct crews to fully cooperate with 

any investigation involved with reported sexual assaults.”  The ROI also notes that later, 

on July 26, 2013, the applicant called this manual “some obscure COMDT instruction.” 

 On June 18, 2013, the applicant sent Captain X a message stating that his interview had 

gone well and that he had debriefed another captain about the content of his interview. 

 On July 26, 2013, the applicant sent an officer in a different Sector this message about his 

interview with CGIS:  “They tried all the detective tricks too, and were frustrated when I 

saw it for what it was and called them on it or refused to play ball.  In reality it was obvi-

ous they were used to just getting non-rates in the room and scaring the shit out of them.  

I think they had no idea of how to handle a Commander who talked over and interrupted 

them constantly.  Once he wanted me to repeat my chain of events: ‘for the record’.  I 

                                                 
7 Chapter 5.C. of COMDTINST M1754.10D requires Commands to the checklists in Enclosure 3 when responding 
to a report of sexual assault, and Checklist #3 in Enclosure 3 states that the command must “[a]dvise those who may 
have knowledge of the events leading up to or surrounding the incident to fully cooperate with any investigation.” 
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plie     h   d  h   nd if he couldn’t listen effectively the 

first time, he needed to review hi   ” 

 Following a review of CGIS’s initial report dated August 7, 2013, CGIS was asked to 

investigate further   As a result of a search conducted on an unknown date, on November 

27, 2013, CGIS obtained OCS logs with the IMs of the prior CO and the applicant from 

the CGIS Electronic Crimes Section.  The ROI states that the applicant’s OCS logs from 

October 2011 to Nov b  2013 ntained over 20,000 chats, which “range from general 

USCG off  business, disparaging homosexual remarks, racist  priate 

sexual behavior/misconduct, disrespect toward senior officers, and unauthorized disclo-

sure of an ongoing criminal investigation.”  The ROI also claimed that the mess  

t d f m June and July 2013 revealed that the applicant had “obstructed a CGIS 

investigation ” 

 On December 18, 2013, CGIS r   py   d climate investigation 

conducted by Captain X in June 2013.  The ROI notes that Captain X had been ordered 

by the Area Chief of Staff focus on command climate issues and to not interfere with the 

CGIS g   CGIS ted that Captain X’s report that the command climate of the 

 in June had been “extremely pos  was  pported by the findings of fact.  

The ROI states that “[t]hroughout this inves g n instances of alcohol , 

inapprop  ntic relationships, fraternization, hazing, homophobic slurs, unreported 

sexual assaults, unreported sexual harassment, victim blaming, and an isolationist policy 

in regards to ‘outside the lifelines’ unit partnerships a    [ p  ] g  

with respect to this investigation appe   e contradicted by the fa     

y, j       t investigation were asked by 

[Captain X] to opine regarding the victim and victim advocate to include m  of dress, 

social interactions, mental stability   t history.  This does not appear germane to the 

[command climate] objective and is indicative of a victim/victim advocate focused inves-

tigation.”  In addition, Captain X had referenced interviews with the Work-Life staff, the 

 CO  d th  plican  “ one of which were includ d  l   ere the other 

views.” 

 

The investigation of obstruction of justice was not closed until June 5, 2014. The agent 

reported that no action w  en against the prior CO, as he had retired on July 1,    

g n of the seaman’s claims was also not finalized until the ing of 2014, when the 

prim y   g    

 

Removal from Du   g  
 

 On Janu   20  e l          

dum, “L    d Removal from Primary Duties,” advised the applicant that he was 

b   uant to Article 1.F.2. of COMDTINST M1000.8 (hereinafter, t  

 M l  b    had significan  ndermined” his leadership authority as the 

XO.  The CO stated that his decision was    

 
1. … predicated prim rily on the inform tion cont ined in your Government computer’s office 

mmunicator logs   The content of your logs nificantly undermines my confidence in your 
judgment, leadership abilitie  onal conduct, and adherence to Coast Guard core values.  I 
h  y   g  and I am deeply troubled by their contents.  
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q   The l  l d h  h  C  G d’  l response had forwarded 97 pages of 

the OCS logs provided by CGIS, and th  40  hich had bee  k   d  b  

the CO f  h  SOER  h d b  unintentionally overlooked and were being forwarded, along 

with a second py f  g l 97 pages. 

 

Processing of First Letter and Applicant’s Second Letter to Senator 
 

 O  M  5  20   ator forwar   py of the applicant’s complaint to the 

Department and asked that it be thoroughly investigated.  This inquiry was electronically f

   C t Guard for response on April 18, 2014, and the tasking was transferred to the 

IG’s office on April 24, 2014. 

 

O  M  27  20   ppl  sent a second letter to the senator.  He noted that the 

Coast Guard had claimed that his electro    b  earched as a result of a 

“duly authorized investigation,” but alleged that it was the investigation of the sexual assault he 

had reported.  He stated that the Coast Guard’s response made him concerned that he was being 

retaliated agai   l  b  h  had reported the alleged sexual assault but also because he 

had l ned about CGIS engaging in waste, b e of  and gross mismanagement in 

ucting the investigation.  He stated that the resp  o his FOIA request sho   CGIS 

had retrieved his l c communications in late November 2013 and then emailed them to the 

Area Command and “actively lobbied against [him].”  He argued that the Coast Guard had vio-

lated the Military Whistleblower Protection Act and asked th      g g 

  to investigate his complaint. 

 

IG Acknowledges Receiving Complaint 
 

 On April 8, 2014, the Office of the Inspector General acknowledged receiving a whistle-

blower complaint from the applicant, notified him of the assigned complaint number, and 

referred him to statutory provisio  f the Military Whistleblower Protection Act regarding pro-

hibited nnel actions and the IG’s obligations upon receiving a complaint. 

 

SOER Addendum and Endorsements 
 

 use the SOER is a derogatory report, the applicant was en l d to submit an Adden-

dum f  l            25  20  l  h  f d d h  

f  d f  of an Adde d m to the SOER.  He advised his CO that he had received 97 pages of his 

IM logs through a   d h  d h  CO of basing his re l d h  SOER on 

performanc  h  d d   l  formance period.  (The applicant apparently had 

not yet received h    f IM  t            

cess and      The applicant also sent a complaint about this issue to PSC.   

 

I  h  f l  ed April 11, 2  the applicant stated that he had reported 

multiple sexual assaults of a female crewmember by a male crewmember over the course of sev

eral mo  hich resulted in a CGIS investigation.  He stated that the CGIS investigation 

remained open for months without resolution  and he expressed concerns through his chain of 

command that the CGIS agents were not pro y investigating the assaults, but the CO dis-

missed his concerns and no acti  had yet been taken against the accused. 
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 The applicant stated in his Addendum that after he expressed his concerns about the 

investigation, which he reasonably believed to be wrongdoing by CGIS, the CGIS agents retaliat-

ed against him by making him a target of the investigation, reviewing his personal instant mes-

sages on his Government computer, and providing them to his CO.  He stated that on January 23, 

2014, the day he was removed from his duties, the CO told him that he had not been the subject 

of any investigation.  The applicant stated that his messages have no nexus to the alleged sexual 

assaults, and there was no reason for CGIS to target him or to provide the messages to his CO.  

He argued that “but for” his filing of the sexual assault complaint, CGIS would never have dis-

covered his messages and so they should not have been used against him in the SOER.  He called 

the m g  “purely private conversations unrelated to official government business.”  He 

alleged that a lot of the messages were sent outside of the reporting period for the SOER and 

included protected communications to the chaplain’s office and the SARC.8  The applicant stated 

that because the CGIS agents’ actions were authorized or approved by senior officers in the Area 

Command, the SOER and his Addendum should “be considered by officers outside of the [Area] 

chain of command.” 

 

 The applicant’s CO endorsed the Addendum and forwarded it up for review on April 17, 

2014.  In the endorsement, he stated that the SOER is fair and accurate and based on the content 

of 40 pages of instant messages obtained from the applicant’s Government computer.  He stated 

that the messages he reviewed did not include any communications between the applicant and the 

chaplain’s office or the SARC and that all of the messages with inappropriate, discriminatory, 

and disrespectful comments by the applicant had been made within the marking period for the 

SOER.  The CO stated that the applicant’s “comments referencing potentially criminal behavior 

occurred outside the marking period (May 2013), but came to [the CO’s] attention during the 

marking period.”  The CO stated that the applicant had no expectation of privacy when using his 

Government computer.  He also paraphrased some of the comments in the SOER about the 

applicant’s conduct. 

 

 The Reviewer for the SOER endorsed and forwarded the Addendum on April 22, 2014.  

He stated that as Reviewer, it was his job “to ensure the OER reflects a reasonably consistent pic-

ture of the reported-on officer’s performance and potential.”  The Reviewer noted the applicant’s 

request that the SOER and Addendum be reviewed by someone outside of his chain of command.  

The Reviewer also quoted the rules regarding the disqualification of rating chain members at 

Article 5.A.2.e.(1) of COMDTINST M1000.3A.  The Reviewer stated that he was neither 

unavailable nor disqualified under that rule.  He stated that he fully supported the CO’s decision 

to remove the applicant from his duties based on the content of the instant messages and that the 

SOER is accurate. 

 

IG’s Response to the Senator 
 

 On May 15, 2014, the Inspecto  G neral responded to the Senator’s iry on the appli-

cant’s behalf.  The IG acknowledged receiving the applicant’s complaint and stated that it would 

be reviewed. 

                                                 
8 The Sexual Assault Response Coordinator (SARC) is assigned to “Work-Life,” also called the Employee 
Assistance Program. 
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ema   f  l   b d,” including the XO.  The prior CO 

thought that this was “incredibly dd d ranted” and “ ”  H  h d  

 CGIS k  h ns before and thought that CGIS was on a witch hunt because 

Congr   b g  g  into military sexual assaults.  The applicant told him that 

some of the  t that they had been treated unfairly by CGIS and/or felt pressured to 

provide untrue statements.  Therefore, the applicant decided to bring his attorney with 

him to his own CGIS interview because he thought that the CGIS agents had become 

g    The prior  d that he and the applicant thought that 

CGIS “was no longer properly investigating the sexual assault.  As I believed that t  

 p al misconduct on the part of CGIS, I relayed my concerns directly” to the Area 

Commander before the new CO assumed command on June 18, 2014.   p   stat

ed that later, but before he retired from active duty, th  l t t ld h  th t h  “f lt 

h t l   f  l ”   part of CGIS.   

The prior CO stated that after being removed from his duties, the applicant told 

him that immediately after the change of command, the new CO had encouraged him to 

take leave and CGIS agents had searched his stateroom and extracted his instant messag-

es  He stated that the extraction of the applicant’s instant messages had been unjust and 

retaliatory.  The prior CO noted that a CO may authorize a search, such as in exigent cir-

cumstances, but “the preference in the Coast Guard is to have a Military Judge grant the 

search authorization.”  He stated that during his 27 years on active duty, he had never 

seen an officer’s stateroom, emails, or instant messages searched without probable cause  

The prior CO stated that the ap l ’s “whistleblowing activit   l d d 

h   f  l l    h  tion as a witness and his criti-

cisms of what he reasonably believed to be misconduct by CGIS does no  stitute an 

‘inappropriate discussion of open criminal investigations’ and/or ‘core values’ violation 

as his rating chain alleges.”  He stated that he believes that the applicant’s rating chain 

should have been disqualified. 

g g e SOE , the prior CO stated that t  pp   ve been rat-

e  n his performance and not his private thoughts and/or personal views.  He stated that 

there is no evidence that the applicant’s personal views affected his primary duties.  

 

 The Base SARC  stated that he had a close working relationship with the applicant 

because they t t d l l   th  l t was the  of a large cutter.  He 

stated that he communicated wi    about the r      

ade on May  2013  as shown by an instant message he exchanged with the applicant 

on June 14, 2013.  He stated that their communications were among those collected by 

CGIS and ased to the applic   o his FOIA request   He stated that these 

were pr  munications and that to the best of his kno ledge, no legal request 

as made to iolate their confidentiality.  The SARC stated th t several months after the 

applicant rep rted the sexual assault  he learned that the applicant had been removed from 

his p ary duties.  He stated that he believ  at retrieving the commu t ons between 

 pplicant   S RC  unethical and contrary to policy.  He stated that CGIS’s 

ns appeared unjust and might be linked to the applicant’s report of the sexual assault. 

 

-

-
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C ee o  H l d S  & G l ff s not to promote the officer who was 

the Area Chief of Staff in 2013 and is n  C d r, PSC, to th  k f  d l b d 

on the off ’  l   the applicant. 

 

The applica  p ed many of the arguments made in his application, including argu-

ments about the search being unlawful and without probable cause.  He argued that under United 

States v. Long, 64 M.J. 57 (C.A.A.F. 2006), the Court of Appeals for the Armed Forces held that 

a memb     g   p vacy even   ernment system and that probable cause 

is required to search a member’s electronic communications.  He alleged that CGIS coll  

  ppl ’s chain of command to target him and search his stateroom, which is a miscar-

riage of justice.  He alleged that if his chain of command thought that he  d an 

offense in 2013, they were required to initiate an investigation b   t l th d t  b  h  

had rep t d t  l l   M y n he was Acting CO. 

 

The applicant argued that the Coast Guard failed to show that its actions against him were 

not caused by his report of the sexual assault.  He stated that the “Coast Guard’s unlawful actions 

in response to ppl ’  l bl wing activity immediately afterward have overcome the per-

cep  f gularity and shifted the burden of f to  C  Guard,” which has “failed to 

j fy independent causation of its actions as being lated to applicant’s lawf lly p  

reports of a sexu l s l  and of mismanagement/misconduct.”  He noted that PSC’s argument 

that he was not protected by the Military Whistleblower Protection Act until he filed a complaint 

with the IG is “legally erroneous and misleading” because the  p  p     f 

nd, not just the IG.  He argued that the atory nature of the actio   g   

 l   by   f ’  ll g   p s charges against the accused 

crewmember who admitted to the sexual assault.  He stated that no charges w  preferred 

against the crewmember until more than   fter the offense, when the Coast Guard was 

aware that he had submitted his complaint of retaliation to the IG.  To support his claim of retali-

ation, the applicant submitted three additional statements: 

 

   email dated June 5, 2013, the Deputy General Counsel emailed numerous officers 

stating that the Vice Commandant had requested a fuller brief  for the Comm ndant on 

all pending sexual assault cases.  He proposed that the JAG’s office and CGIS would 

provide the brie   une 17, 2013, and that the Deputy Commandant f   

pport would also attend   He asked for “data on categorie  d numbers of pending 

g   p p             

versely imp  the Serv  or draw congressional or other interest.   The applicant 

argued tha    p    ndant and other   ved a 

brie g     hat there was undue command influence; 

and that   d’    the potenti       

   ion of the victim and prosecution of the accused.”  He alleged that 

   ommand began targeting him and authorized the search of his stat  j  

   g  

     g  , 016, a CWO wrote that the applicant has been a mentor 

to him for eleven years   He stated that he spoke with the applicant several times in the 

ummer of 201  and the applicant w  under significant personal and professional 

stress.”  The applicant   that he was the target of reprisals by his chain of com-

-







Final Decision in BCMR Docket No. 2017-056                                                                     p. 25  

APPLICABLE LAW AND POLICY 

 

Military Wh l bl  P  Act 

 

 The Militar  W leblower Protection Act, codified at 10 U.S.C. § 1034, states the 

following in pertinent part: 

 
(b) Prohibition of retaliatory personnel actions.--(1) No person may take (or threaten to take) 
an unfavorable personnel action, or withhold (or threaten to withhold) a favorable personnel 
action, as a reprisal against a member of the armed forces for making or preparing or being per-
ceived as making or preparing-- 

(A) a communication to a Member of Congress or an Inspector General that (under sub-
section (a)) may not be restricted; 

(B) a communication that is described in subsection (c)(2) and that is made (or prepared 
to be made) to-- 

(i) a Member of Congress; 

(ii) an Inspector General (as defined in subsection (i)) or any other Inspector 
General appointed under the Inspector General Act of 1978; 

(iii) a member of a Department of Defense audit, inspection, investigation, or 
law enforcement organization; 

(iv) any person or organization in the chain of command; 

(v) a court-martial proceeding; or 

(vi) any other person or organization designated pursuant to regulations or other 
established administrative procedures for such communications; or 

(C) testimony, or otherwise participating in or assisting in an investigation or proceeding 
related to a communication under subparagraph (A) or (B), or filing, causing to be filed, 
participating in, or otherwise assisting in an action brought under this section. 

 (2)(A) The actions considered for purposes of this section to be a personnel action pro-
hibited by this subsection shall include any action prohibited by paragraph (1), including 
any of the following: 

(i) The threat to take any unfavorable action. 

(ii) The withholding, or threat to withhold, any favorable action. 

(iii) The making of, or threat to make, a significant change in the duties or 
responsibilities of a member of the armed forces not commensurate with the 
member's grade. 

(iv) The failure of a superior to respond to any retaliatory action or harassment 
(of which the superior had actual knowledge) taken by one or more subordinates 
against a member. 

(v) The conducting of a retaliatory investigation of a member. 

(B) In this paragraph, the term “retaliatory investigation” means an investigation request-
ed, directed, initiated, or conducted for the primary purpose of punishing, harassing, or 
ostracizing a member of the armed forces for making a protected communication. 

(C) Nothing in this paragraph shall be construed to limit the ability of a commander to 
consult with a superior in the chain of command, an inspector general, or a judge advo-
cate general on the disposition of a complaint against a member of the armed forces for an 
allegation of collateral misconduct or for a matter unrelated to a protected communica-

-
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tion. Such consultation shall provide an affirmative defense against an allegation that a 
member requested, directed, initiated, or conducted a retaliatory investigation under this 
section. 

(c) Inspector General investigation of allegations of prohibited personnel actions.--(1) If a 
member of the armed forces submits to an Inspector General an allegation that a personnel action 
prohibited by subsection (b) has been taken (or threatened) against the member with respect to a 
communication described in paragraph (2), the Inspector General shall take the action required 
under paragraph (4). 

(2) A communication described in this paragraph is a communication in which a member of the 
armed forces complains of, or discloses information that the member reasonably believes consti-
tutes evidence of, any of the following: 

(A) A violation of law or regulation, including a law or regulation prohibiting rape, sexual 
assault, or other sexual misconduct in violation of sections 920 through 920c of this title 
(articles 120 through 120c of the Uniform Code of Military Justice), sexual harassment, 
or unlawful discrimination. 

(B) Gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial 
and specific danger to public health or safety. 

(C) A threat by another member of the armed forces or employee of the Federal Govern-
ment that indicates a determination or intent to kill or cause serious bodily injury to mem-
bers of the armed forces or civilians or damage to military, Federal, or civilian property. 

 

Use of Government Communications Equipment 

 

 The Department of Homeland Securi ’  Management Directive 4600  l   “ ll 

g l l ” f  D p   S  VI D   that “[e]mployees do not have 

any right to nor expectation of privacy while using any Government office equipm  ncluding 

Internet or email services. Furthermore, u  f G vernment office equipment, for whatever pur-

pose, is not secure, private, or anonymous.”  And section VI.G.6. prohibits “[c]reating, copying, 

or transmitting any material or communication that is illegal or offensive to fellow employees or 

to the public  such as hate speech  aterial that ridicules others based on race  creed, religion, 

color, se  sability, national origin, or sexual orientation.” 

 

 COMDTINST 5375.1D, Limited Personal Use of Government Office Equipment and 

Services, allows a memb   make minimal personal use of Government Office Equ p  b  

p g p  a. prohibits at all times and warns of adverse administrati  r criminal consequenc-

es fo         

  
 y    id   di i i  o fellow employees   th  bli   Ill

gal discrimination is any intentional action or omission that results in the adverse treatment of a 
person becau   tha  pe son s race, co   ion l origin  dis bility  handic p  ge or 
gender  in   harassm    actions or omis   p     

    act (conduct or speech) of intolerance committed against a person, a 
  uals, or property which is motivated, in whole or in part, by the offender’s  

i      ,  g , y, ge, or sexual orientation and which 
is intended to or is more likely than not     of intimidating     

 il  d  

 

 Article 1.D.3    p    anual, COMDTINST M1600.2, pro-

hibits “[c]omitting any intenti l  i g t or speech, when on duty, when in 

-
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f  at a y   b d  l  l  llation, when utilizing a government 

communications system, or when com  h another m b  f h  d f  

which:  [1] I  d   l  or in part, by the offender’s bias against the race, color, sex, 

religion, natio l g  b l y   sexual orientation of a person or persons.” 

 

Sexual Assault and Sexual Harassment 

 

 E l  3    Assault Pre  and Response Manual, COMDTINST 

M1754.10D, provides checklists of steps that unit commands must take following the report f  

l l   Checklist #1 provides steps concerning the victim and requires the command, 

inter alia, to notify CGIS and consult the SARC.  Checklist #2 provides s  g an 

alleged offender.  Checklist #3 concerns the “Command Clim t  Aft  S l A lt I d t” 

and stat  th      l a, discourage gossip, remind members that discussion 

of the incident could compromise the in   “[ ]   who may have knowl-

edge of the events leading up to or surrounding the incident to fully cooperate with any investiga-

tion.” 

 

Re  n Officer from Primary Duties 

 

Article 1 F 2 b  f the Military Assignments and Authorized Absences Manual, COMDT-

INST M1000.8A (“Assignments Manual”), states that an “officer may be considered for perma-

nent removal from primary duties under the following circums        p

f  rimary duties such that their performan  ificantly hinders mission l   

   2  f   q   f     (normally at least six months), 

it becomes clear to the command that the officer has neither the ability nor des   perform 

assigned duties, or (3) The officer’s action  f antly undermine their leadership authority.” 

 

 Article 1.F.2.d. of the Assignments Manual states that a CO may temporarily remove an 

officer from his primary duties at th  CO’s discretion at any time if the CO determines that the 

requirem s of Article 1.F.2.b. have been met.  The CO must submit an SOER and inform the 

officer of the “process and the way forward.”  PSC makes the fi l decision on p rmanent 

removal from primary duties. 

 

 s 

 

rticle 5.A.3  of the Off er Accessions, Evaluations, and Promotions Manual, 

COMDTINST M1  f  M l”)  h zes a CO or highe  h   re an 

SOER foll  b d d f   nduct  including performance or conduct result-

ing in the office ’   f    q       

martial   hment; before an officer’s consideration by a selection board or pan-

l f h    nt OER in his record; and “to document significant historical perfo   

b h  f b   uence hich  nknown when a previous OER was pre-

pared and submitted.”  Paragraph (1)(b) f Article 5.A.3.e. states that any SOER that documents 

an offic  emo al from primary duties is always considered “derogatory” and so the rules for 

derogatory OERs, which allow the officer to submit an Addendum,” must be followed. 
  

-
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Under Article 5.A.7.c. of the Officer Manual, “Derogatory Reports,” any SOER that doc-

uments an officer’s removal from primary duties is derogatory and must state the following in 

block 2: “Per Article 5.A.7.c. of Officer Accessions, Evaluations, and Promotions, COMDTINST 

M1000.3 (series), this OER is a derogatory report.”  Article 5.A.7.c.(2) states that the reported-on 

officer is allowed to submit an Addendum for any derogatory report “to explain the failure or 

provide their views of the performance in question.”  The Addendum is forwarded up the rating 

chain for additional comment and endorsement before being entered in the officer’s record with 

the SOER. 

 

Under Article 5.A.7.e. of the Officer Manual and Article 5.A.C. of the OER Manual, a 

reported-on officer may file a Reply to any OER to include “performance-oriented comments.”  

Like an Addendum, a Reply is forwarded up the rating chain for additional comment and 

endorsement before being entered in the officer’s record with the SOER. 
 

 Article 5.A.2.e. of the Officer Manual, “Rating Chain Exceptions,” states that if a mem-

ber of a rating chain is unavailable or disqualified, a substitute shall be designated, and paragraph 

(2)(b) defines “disqualified” as follows: 

 
“Disqualified” includes relief for cause due to misconduct or unsatisfactory performance, being an 
interested party to an investigation or court of inquiry, or any other situation in which a personal 
interest or conflict on the part of the supervisor, reporting officer, or reviewer raises a substantial 
question as to whether the reported-on officer will receive a fair, accurate evaluation. 

 

Article 5.A.7.f.11. of the Officer Manual provides that the rating chain shall not “[d]is-

cuss reported-on officer’s performance or conduct which occurred outside the reporting period 

except as provided in Article 5.A.3.c. of this Manual.”  This same restriction appears in Article 

2.B.11. of the OER Manual except that the reference has been corrected to Article 5.A.3.e. of the 

Officer Manual. 

 

FINDINGS AND CONCLUSIONS 

 

1. The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.  

The application was timely filed within three years of the applicant’s retirement.9 

 

2. The applicant requested an oral hearing before the Board.  He claimed that he 

should receive a hearing pursuant to the Military Whistleblower Protection Act, 10 U.S.C.  

§ 1034(g).  The provisions of § 1034(g), “Correction of records when prohibited action taken,” 

are inapplicable because they apply only when the IG has issued a report finding that a prohibited 

action has been taken.  Instead, 33 C.F.R. § 52.21 applies, and pursuant to that rule, the Chair 

denied the applicant’s request and recommended disposition of the case without a hearing.  The 

Board concurs in that recommendation.10  

 

                                                 
9 Detweiler v. Pena, 38 F.3d 591, 598 (D.C. Cir. 1994) (holding that, under § 205 of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940, the BCMR’s three-year limitations period under 10 U.S.C. § 1552(b) is tolled during a member’s 
active duty service). 
10 Armstrong v. United States, 205 Ct. Cl. 754, 764 (1974) (stating that a hearing is not required because BCMR 
proceedings are non-adversarial and 10 U.S.C. § 1552 does not require them). 
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3. The applicant alleged that his removal from his primary duty as the XO of a cutter 

on January 23, 2014, the SOER documenting his removal, and his subsequent reassignment, inter 

alia, are erroneous and unjust.  In considering allegations of error and injustice, the Board begins 

its analysis by presuming that the disputed information in the applicant’s military record is cor-

rect as it appears in his record, and the applicant bears the burden of proving by a preponderance 

of the evidence that the disputed information is erroneous or unjust.11  Absent evidence to the 

contrary, the Board presumes that Coast Guard officials and other Government employees have 

carried out their duties “correctly, lawfully, and in good faith.”12  In addition, to be entitled to 

removal of an SOER, an officer cannot “merely allege or prove that an [SOER] seems inaccurate, 

incomplete or subjective in some sense,” but must prove that a disputed SOER was adversely 

affected by a “misstatement of significant hard fact,” factors “which had no business being in the 

rating process,” or a prejudicial violation of a statute or regulation.13    

 

4. As explained below, the Board finds that the applicant has not proven by a pre-

ponderance of the evidence that he was retaliated against because he relayed a seaman’s report of 

sexual assaults and sexual harassment; because of any complaint about CGIS; or because of his 

later complaints to the IG and his congressional representatives.  While the report of sexual 

assaults and sexual harassment happened first in time, he has not substantiated a proper nexus 

proving retaliation because the preponderance of the evidence shows that his prior CO’s obstruc-

tion of CGIS’s investigation of the seaman’s report, the applicant’s seeming complicity in that 

obstruction, and CGIS’s discovery of prohibited IMs he had been sending on Government 

equipment caused his removal from primary duties and preparation of the SOER.  Nor has the 

applicant shown that his removal or the SOER were caused or affected by religious or political 

discrimination.  To clarify matters, the Board has first made findings of fact about the events 

before making findings of law addressing the applicant’s arguments and allegations. 

 

Findings of Fact About Events 

 

5. Seaman’s Report and First CGIS Investigation:  The record shows that on May 

23, 2013, while the applicant was Acting CO, a VA brought a female seaman to him to make a 

report.   After the applicant made certain that the seaman wanted to make an unrestricted report, 

the seaman told him that at least seven different crewmembers had either sexually assaulted or 

sexually harassed her.  The applicant initially followed the checklist in Enclosure 3 of the Sexual 

Assault Prevention and Response Manual, COMDTINST M1754.10D, and so consulted the 

SARC and reported the matter to CGIS and to the Chief of Operational Forces, who was above 

the CO in his chain of command.  The Chief of Operational Forces thanked him and notified the 

Area Chief of Staff and legal office.  Based on the seaman’s report of multiple offenders and 

incidents, CGIS began a criminal investigation and, according to the applicant, one of the seven 

accused crewmembers admitted to having assaulted the seaman the very next day.  According to 

a CGIS report, crewmembers informed CGIS agents investigating the seaman’s allegations that 

on June 3, 2013, the CO at the time (“prior CO”) had told the crew that they did not have to 

cooperate with the CGIS investigation.  The CO’s advice to the crew violated the requirements of 

                                                 
11 33 C.F.R. § 52.24(b).   
12 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 
1979). 
13 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 
(Fed. Cir. 2002). 
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COMDTINST M 75 0D  h h  h  h   mand must “[a]dvise those who may 

have knowledge of the events leading u    ding the inc d   f ll   h 

any inv ”  O  J  6  2013, the CO noted that the Area legal team was “spooled up” 

about his advi      O  J e 7, 2013, the applicant admitted to CGIS that he was pre-

sent when the CO h  ed the crew that they did not have to cooperate and claimed to be too 

busy for an interview.  On June 8 and 11, 2013, the applicant sent IMs referring to the CGIS 

agents as “goons” and indicating that he was avoiding being interviewed by CGIS.  There is no 

docume  g   he applican    CO at the time complained to the Area 

Command about how CGIS was conducting the investigation of the seaman s report. 

 

6. Command Climate Investigation:  On May 30, 2013, t   mand 

directed Captain X to conduct an administrative command l    d  

whether  f   l  ad “created an environment accepting of sexual assault 

and sexual harassment.”  Captain X was     g  he allegations of sexual 

assault, not to interfere with the criminal investigation, and to stop his investigation immediately 

if anyone made an allegation of sexual assault.  The record shows that Captain X failed to follow 

these direction  b     crewmembers for their opinions of the seaman and her VA, 

as    investigating their character and tr ness   f limiting his questions to the 

mand climate.  Many of the crewmembers told C p in X that the CO and XO p ly 

and adamantly r  the crew about policies regarding alcohol abuse, sexual assault, and 

sexual harassment.  On June 14, 2013, Captain X reported that the command climate was posi-

tive.  The ROI shows that CGIS agents disagreed with his as     

 with the crewmembers had revealed nces of alcohol abuse/  pp p  

 p , , g, p  s, unreported sexual assaults, 

unreported sexual harassment, victim blaming, and an isolationist policy in regar   ‘outside 

the lifelines’ unit partnerships.”  When th  l nt submitted a FOIA request for Captain X’s 

report in 2015, his request was initially denied by the Area Command, but he later received it. 

 

7  CGIS’s Second I stigation:  On June 11  2013  the Area Chief of Staff 

accused  CO at the time with obstruction of justice, in violation of Article 134 of the Uniform 

Code of Military Justice, because the CO had advised the crew on Jun  3, 2013, that y did not 

have to cooperate with the CGIS investigation of sexual assault and sexual harassment aboard the 

cutter, instead of encour  hem to do so.  His advice violated the requirements o  

 4.10D.  Therefore  CGIS began a second investigation into  CO’s alleged obstruc-

tion f              f   

ion, he was  XO of t  utter, he had been present when the CO had advised the 

crew that they did    p   CGIS   had not contrad   CO’  e, he 

avoided be g        ords, he “talked over and interrupted them 

constantly” whe  l  w d   T             

target o    d ultimately CGIS concluded that he had been complicit in his prior 

   ustice.   

 

8  CGIS Conducts Search and Seizure:  Pursuant to their investigation of the 

obstruc  of justice, on an unknown date, CGIS agents searched and seized Government 

equipment assigned  h  l  d h   CO  h  had retired at the end of June 2013.  

On November 27, 2013, CGIS received OCS l  f th  IMs extracted from their Government 

equipm t b  th  CGIS El t c Crimes Section.  CGIS received 137 pages of the applicant’s 

-
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p   On F b  25  2014  h  l  f l d  plaint on the IG’s hotline accusing his 

chain of command and CGIS of retaliati  f   a sexual ass l  b  d   l

ful sear h d  h  f m his primary duties.  The IG’s office apparently reviewed the 

matter but decl     f ll nvestigation.  On February 20, 2015, the applicant applied 

for relief to the PR   a statement from his prior CO strongly endorsing his request and a 

statement from the Base SARC stating that the applicant had shown him an IM that the applicant 

had sent him and that it was unethical and contrary to policy for CGIS to have reviewed and used 

their co     nied the app s request based in part on a declaration 

from the CO reaffirming the accuracy of the SOER and in part on an erroneous finding regar  

 ppl b l y f the MWPA. 

 

Findings Regarding Applicant’s Arguments 

 

12. Protected Communicatio   T  B     applicant that under the 

Military Whistleblower Protection Act, 10 U.S.C. § 1034 (hereinafter, MWPA), his relaying of 

the seaman’s report of sexual assaults and sexual harassment to CGIS and to his chain of com-

mand constitu   “ d unication” and that the MWPA prohibited his rating chain 

and CGIS f m retaliating against him for relayi  e sea ’  ort.  Likewise, the applicant’s 

plaints to his congressional representatives and  e IG were protected co  

under the MWP   T  Board notes that the applicant also alleged that he made complaints 

about CGIS in the summer of 2013 that were “protected communications” under the MWPA.  

The record before the Board shows that the applicant complain        

 nits in July 2013, but complaints to fr  outside the chain of co    p

 ”   MWP   T  ppl  b tted no evidence showing that 

he or his prior CO made a “protected communication” to the Area Command abo  IS in the 

summer of 2013 by reporting CGIS agen  f  olating the law, mismanaging their investiga-

tions, grossly wasting funds, or abusing their authority to the Area Command or any other author-

ity listed in § 1034(b)(1)(B) of the MWPA, but such a complaint would have been a “protected 

communication” as well  

 

13. Second Investigation Not Retaliatory:  The Board f ds that the app cant has 

not proven by a preponderance of the evidence that his chain of command or CGIS initiated the 

investigation of the obs n of justice allegations in retaliation for the applic  g 

p p y ported the seaman’s unrestricted report of sexual assaul  nd sexual harassment.  

Retal         b  b   

MWP  t § 1034(b)(2 A)(v).  Un  § 1034(b)(2)(B), a “retaliatory investigation  is defined as 

“an investigation  d  d   ducted for the pri   f nish-

ing, harass     b  f  d forces for making a protected communica-

tion.”  The reco     h  h         

CGIS c   d nvestigation for the purpose of assessing the CO’s obstruction of 

CGIS’  f  ation.  The Area Command initiated the second investigation o  J   

20 3  b    e applicant had  CGIS agents that the CO had advised the 

crew that they were not required to coop rate with CGIS, instead of “[a]dvis[ing] those who may 

have kn dge of the events leading up to or surrounding the incident to fully cooperate with 

any investigation,” a  d b  E l  3 t  COMDTINST M1754.10D.  Therefore, the 

Board finds that CGIS s second investigation cerning the CO’s obstruction of CGIS’s first 

-
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investigation resulted from and was fully justified by the CO’s advice to the crew.  CGIS’s inves-

tigation of obstruction of justice was not retaliatory and was not prohibited under the MWPA.14   

 

14. Search Legal and Not Retaliatory:  The Board finds that the applicant has not 

proven by a preponderance of the evidence that the search and seizure of the Government equip-

ment assigned to him was retaliatory or unlawful.  As explained below, probable cause was not 

required to conduct the search because the applicant had no reasonable expectation of privacy 

with respect to his IMs.  And even if probable cause had been required, the CGIS agents had 

probable cause to conduct the search; the CO was authorized to allow them to conduct the search 

based on oral statements; and no law prevents a CO, when taking administrative action, from 

considering evidence that might be inadmissible at court-martial. 

 

 a. No Reasonable Expectation of Privacy:  The Board finds that the appli-

cant had no reasonable expectation of privacy with respect to messages he sent from the Gov-

ernment equipment assigned to him and so CGIS did not need probable cause to conduct the 

search.  Rule 314(d) of the Military Rules of Evidence, titled “Searches not requiring probable 

cause,” states that “Government property may be searched under this rule unless the person to 

whom the property is issued or assigned has a reasonable expectation of privacy therein at the 

time of the search” and also “whether a person has a reasonable expectation of privacy in gov-

ernment property issued for personal use depends on the facts and circumstances at the time of 

the search.”  The Department’s Management Directive 4600.1, which applies to military mem-

bers as well as civilian employees of the Coast Guard,15 states in section VI.D. that “[e]mployees 

do not have any right to nor expectation of privacy while using any Government office equip-

ment, including Internet or email.”  The applicant argued that he had a reasonable expectation of 

privacy under United States v. Long, 64 M.J. 57 (C.A.A.F. 2006).  In that case, the defendant’s 

unauthorized computer use had been found during a search, rather than routine monitoring, and 

the warning the defendant had received upon logging onto her Government computer addressed 

only monitoring and did not mention “search.”  “[I]n light of the particular facts of this case,” the 

court in Long concluded that the defendant had had a reasonable, subjective expectation of priva-

cy.16  In the applicant’s case, however, the warning he repeatedly acknowledged when logging on 

expressly states that his communications were subject to search, not just monitoring; that they 

could be inspected and seized at any time; and that they could be disclosed or used for any 

authorized purpose.  Because the applicant had no reasonable expectation of privacy with respect 

to his communications on his Government equipment, his CO and CGIS were not legally 

required to have probable cause to search and seize it. 

 

 b. No Privileged Communications to SARC or Chaplain’s Assistant:  The 

applicant has not proven by a preponderance of the evidence that CGIS or his new CO improper-

                                                 
14 The Board notes that the applicant repeatedly claimed that his new CO told him “there is no investigation.”  The 
claim is unproven but, assuming it is true, the Board cannot conclude thereby that the CO was intentionally 
misleading the applicant.  The record shows that the CO did not actually receive the ROI—just 40 pages of the 
applicant’s IMs—and the CO may have meant that he had no ROI to show the applicant; that the applicant was not 
the subject of the investigation; or that there was no ROI to show him because the investigation was still open.  
15 COMDTINST 5375.1D notes in paragraph 1 that it “refines the policy on personal use of government office 
equipment and services by all Coast Guard (CG) personnel (military or civilian) and contractors (under CG contract) 
in accordance with [Management Directive 4600.1 and other DHS directives].” 
16 Id. at 63, 65. 
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ly  ll gally     h  S RC nd the chaplain’s assistant.  First and 

foremost, the applicant’s IMs to the SARC d h  haplain’s ass   M  d J  2013 

were m d    h   b lf but pursuant to his performance of duty in responding to the 

seaman’s repo  f l l  d sexual harassment.  Therefore, only the seaman herself—

the person seeking ng—could claim the privilege under Rules 503, 513, and 514 of the 

Military Rules of Evidence.  Second, even if the applicant could claim a privilege with respect to 

his IMs to the SARC and the chaplain’s assistant, CGIS could not feasibly have searched the 

applica       O s obstru   justice without reviewing all of the IMs, 

and only the use of privileged communications as evidence against the applicant at court-ma l 

l   b  prohibited.  And finally the Board notes that, while IMs to the SARC and the 

chaplain’s assistant were apparently in the 137 pages of IMs reviewed by CGI   pp t has 

not claimed or proven that those IMs were in the 40 pages that CGIS d d t  h   CO    

 

 c. Probable Cause      p p erance of the evidence 

shows, however, that the applicant’s CO and CGIS did have probable cause to search and seize 

his Government equipment from his stateroom. CGIS was investigating an allegation of obstruc-

tion of justice g   p  CO because he told the crew that they did not have to cooperate 

wi   IS investigation of allegations of al as   sexual harassment, and the 

ppl cant, as second in command, had witnessed the b uction and done nothing     

After being asked bo  he CO’s advice on June 7, 2013, and admitting that he had witnessed it, 

he avoided being interviewed.  And when being asked about the obstruction by CGIS agents on 

June 15, 2013, he called COMDTINST M1754.10D “some ob    

 and (in his own words) “talked over  nterrupted them constantl     

    y      prior CO’s obstruction of jus-

tice might be found in the applicant’s own IMs, as well as the prior CO’s, and had p ble cause 

to search the Government equipment assig d  he applicant, which he kept in his stateroom on 

the cutter.  With no “protected communications” showing that the applicant complained about 

how CGIS was conducting the investigations before the search and seizure of his Government 

equipment in the record  the Bo d finds that he has not proven by a preponderance of the 

evidenc  t the search and seizure of the Government equipment assigned to him was retaliato-

ry, a “fishing expedition,” or conducted without probable cause.   

 

 d. Pr l  Authorized Search:  The applicant has not proven by  p p

  he evidence that his new CO improperly authorized the CGIS agents to search and 

seize  G           l   l   

CG 60 2, “Applicatio  for Search horization,  and have it signed by a military judge.  A CG-

6012, however, m y  g  y  l y j g    CO, and under R l  3 5   e) of 

the Military       f  utter, such as the new CO, may authorize 

CGIS agents to    of h    p         

CO may   n of probable cause to search on oral statements.  Therefore, even 

  pp   had a reasonable expectation of privacy with respect to his G  

      r could legally orize the CGIS agents to search and seize 

it from the applicant’s stateroom based on oral statements made by the CGIS agents and without 

signing  -6012.   

 

e. Administrative Acti  t P hibited:  Under Rule 315(h)(4) of the 

Military R l  f E d  n if a search warrant had been required, “the execution of a 
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search warrant affects admissibility only insofar as exclusion of evidence is required by the Con-

stitution of the United States or an applicable Act of Congress.”  The Board knows of no consti-

tutional or statutory requirement that prohibits a CO from considering evidence that might be 

inadmissible at court-martial due to the lack of a search warrant when deciding to administrative-

ly remove an officer from his duties or in preparing an SOER.  In fact, a CO may even punish a 

member at mast based on evidence that would be inadmissible at court-martial under the Military 

Rules of Evidence because of the lack of a search warrant.17  Similarly, although the search of the 

applicant’s IMs by CGIS was not retaliatory, even if it had been, CGIS’s violation of the MWPA 

by conducting a ret l tory search would not have legally prevented the new CO from taking 

appropriate administrative action based on evidence illegally collected by CGIS. 

 

15. Properly Removed from Primary Duties:  The applicant has not proven by a 

preponderance of the evidence that his temporary removal from his primary duty by his new CO 

on January 23, 2014, or his subsequent permanent removal by PSC were retaliatory or based on 

his religious or political beliefs.  As he noted, Captain X concluded in June 2013 that the com-

mand climate of the cutter was positive, but officers may be removed from their primary duty if 

their “actions significantly undermine their leadership authority.”18  The applicant was not 

removed from his primary duty until after CGIS sent his new CO 40 pages of IMs that the appli-

cant had sent using Government equipment.  Although the applicant alleged that his val was 

discriminatory because the IMs reflected his political and religious beliefs, he did not submit the 

   p  that they showed paraging homosexual    

 sexual behavior/misconduct, disrespect toward senior officers, and unauthorized 

disclosure of an ongoing criminal investigation.”  This characterization of the IMs by CGIS is 

presumptively correct.19  Such IMs constitute numerous violations of DHS Management Direc-

tive 4600.1; Article 1.D.3.c.(6) of the Discipline and Conduct Manual, COMDTINST M1600.2; 

and COMDTINST 5375.1D, which authorizes limited personal u  f G  q p  

b  also prohibits discriminatory language in any ations, including personal communi-

cations, on Government equipment and makes the use of such language punishable under Article 

92 of the UCMJ.  The applicant also complained that one of the 40 pages considered b   CO 

l   IM he sent in a prior evaluation period, but no law or policy prevents an officer from 

being removed from his p  based in whole or in part on performance that occurred before 

the evaluation period.  Although the applicant claimed that these IMs were purely private, the 

new CO stated that the applicant’s actions in sending these IMs had “significantly undermined” 

his leadership authority, and the Board agrees.  The CO reasonably concluded that an officer who 

repeatedly violates regulations by sharing racist and disrespectful views with other Coast Guard 

members on Government equipment and who discloses sensitive information about an open 

criminal investigation to people unauthorized to receive the information cannot be trusted to lead 

a cutter’s crew and so lacks “leadership authority.”   

 

16. SOER Should Not Be Removed:  The Board finds that the applicant has  

p e  y a preponderance of the evidence that the SOER (including the Addendum and Reply 

with the rating chain’s endorsements) as retaliatory or a product of religious or political bias.  

                                                 
17 MANUAL FOR COURTS-MARTIAL UNITED STATES, 2012 ed., page V-4. 
18 Assignments Manual, COMDTINST M1000.8A, Chapter 1.F.2.b.(3). 
19 33 C.F.R. § 52.24(b); Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 
F.2d 804, 813 (Ct. Cl. 1979). 

-
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As noted above, the Board will not correct a disputed SOER unless the applicant proves that it 

was adversely affected by a “misstatement of significant hard fact”; factors “which had no busi-

ness being in the rating process,” such as retaliation or religious discrimination; or a prejudicial 

violation of a statute or regulation.20   And in BCMR Docket No. 151-87 (and many similar cases 

since), the Board found that even if a correction is required, an entire OER should “not be 

ordered expunged unless the Board finds that the entire report is infected with the errors or injus-

tices alleged; unless the Board finds that every significant comment in the report is incorrect or 

unjust; or unless the Board finds it impossible or impractical to sever the incorrect/unjust materi-

al from the appropriate material.”  As explained below, the Board finds that one comment in the 

SOER constitutes a misstatement of the law and should be removed on that basis, but there are 

no grounds for removing the entire SOER.  

 

a. SOER Not Retaliatory:  The applicant has not proven by a preponderance 

that any of the marks or comments in the SOER or the rating chain’s endorsements of his 

Addendum and Reply were retaliatory for any of the applicant’s protected communications.  An 

SOER documenting his removal from primary duties was required by Article 5.A.3.e.(1)(b) of 

the Officer Manual, COMDTINST M1000.3A.  In addition, the applicant’s IMs, as characterized 

by CGIS and the CO, justified the low numerical marks for judgment, responsibility, and profes-

sional presence and the CO’s comparison scale mark.  Comments supporting the low marks were 

required by Article 2.F.2. of the OER Manual.  The descriptions of the applicant’s IMs by CGIS 

and the CO are presumptively correct, and the applicant has failed to rebut that presumption.21  

Therefore, the preponderance of the evidence shows that the rating chain’s preparation of the 

SOER was required by policy and properly based on his misconduct as evidenced in the 40 pages 

of IMs that the CO received from CGIS. 

 

b. SOER Not Discriminatory:  The applicant complained that the SOER 

comment that he “must align personal beliefs and values with CG direction and core values” 

proves that his rating chain discriminated against him based on his political and religious beliefs.  

As noted in finding 15, above, however, the applicant’s IMs reflect not only his own personal 

opinions but numerous violations of DHS Management Directive 4600.1, Article 1.D.3.c.(6) of 

the Discipline and Conduct Manual, and COMDTINST 5375.1D, which prohibit discriminatory 

language even in personal communications using Government equipment.  Nor has he submitted 

the IMs to show that they reflect his religious or political beliefs.  As a Coast Guard officer, the 

applicant was required to adhere to and uphold the Coast Guard’s policies and core values of 

honor, respect, and devotion to duty in the performance of his duties, which included his use of 

Government equipment even for IMs to friends.  And so the SOER comments that he “demon-

strated lack of support of CG policies” and “failed to adhere to CG core values” in his IMs are 

proper and accurate.  But an officer is not legally required to align his actual personal beliefs and 

values with Coast Guard policy and values.  He may hold contrary beliefs and values, as long as 

they are not reflected in his performance of his duties, including his communications to other 

members on Government equipment.  Therefore, the Board finds that the phrase “must align per-

sonal beliefs and values with CG direction and core values” should be removed from the SOER 

because it inaccurately states the legal requirements.  But the inclusion of this phrase in the 

                                                 
20 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 
(Fed. Cir. 2002). 
21 33 C.F.R. § 52.24(b); Arens, 969 F.2d at 1037; Sanders, 594 F.2d at 813. 
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SOER does not persuade the Board that the CO removed the applicant from his primary duty 

based on his religion or politics or prepared the SOER based on his religion or politics.  The pre-

ponderance of the evidence shows that the SOER marks and comments were based on the appli-

cant’s repeated misconduct in using Government equipment to send prohibited IMs showing not 

only racist, discriminatory language, but also disrespect toward superior officers and inappropri-

ate discussion of open criminal investigations with personnel not authorized to receive the infor-

mation.  Therefore, the applicant has not proven by a preponderance of the evidence that the 

marks and comments in the SOER resulted from religious or political bias on the part of his 

rating chain.  Although the phrase, “must align personal beliefs and values with CG direction and 

core values,” should be removed because it misstates the legal requirements of an officer, its 

inclusion in the SOER does not persuade the Board that his CO removed or evaluated him on 

illegal grounds and does not warrant removing the entire SOER from the applicant’s record. 

 

c. Rating Chain Not Disqualified:  The applicant has not proven by a pre-

ponderance of the evidence that his CO and the Area Chief of Operational Forces should have 

been disqualified from serving on his rating chain and preparing the SOER.  Under Article 

5.A.2.e.(2)(b) of the Officer Manual, a rating chain member is “disqualified” if he or she has 

been relieved for cause due to misconduct or unsatisfactory performance, is “an interested party 

to an investigation or court of inquiry, or [in] any other situation in which a personal interest or 

conflict on the part of the supervisor, reporting officer, or reviewer raises a substantial question 

as to whether the reported-on officer will receive a fair, accurate evaluation.”  The applicant 

argued that his rating chain was disqualified because, after being relieved for cause, he wrote 

letters complaining about them to his congressional representatives and filed a complaint with 

the IG.  The Board is not persuaded, however, that under Article 5.A.2.e.(2)(b), an officer may 

disqualify his own rating chain just by filing complaints about the rating chain after being 

removed from his primary duty.  The Board finds that the applicant has not proven by a prepon-

derance of the evidence that either his CO or the Area Chief of Operational Forces had been 

relieved for cause, was “an interested party to an investigation or court of inquiry” within the 

meaning of Article 5.A.2.e.(2)(b), or had a personal interest or conflict that raised a substantial 

question as to whether the applicant would receive a fair and accurate evaluation when they 

signed the SOER and their endorsements to his Addendum and Reply. 

 

d. SOER Properly Referenced Past Performance:  The applicant has not 

proven by a preponderance of the evidence that the SOER is erroneous or unjust because his CO 

considered and relied in part on an IM he sent in May 2013, before the evaluation period for the 

SOER, when writing the SOER.  Under Article 5.A.7.f.11. of the Officer Manual and Article 

2.B.11. of the OER Manual, when writing an OER, rating chain members shall not “[d]iscuss 

reported-on officer’s performance or conduct which occurred outside the reporting period,” 

except as provided in the rules for SOERs.22  The rules for SOERs authorize preparation of an 

SOER both to remove a member from his primary duties and “to document significant historical 

performance or behavior of substance and consequence which were unknown when a previous 

                                                 
22 The reference to Article 5.A.3.c. in Article 5.A.7.f.11. of the Officer Manual should instead state Article 5.A.3.e. 
because when the manual was revised in 2013, the articles were renumbered and the exception to the restriction on 
discussing performance that occurred outside the reporting period, which appears in the rules for SOERs, was 
renumbered as Article 5.A.3.e.  However, the restriction on discussing performance that occurred outside the 
reporting period except in Article 2.B.11. of the OER Manual, M1611.1A, issued in October 2013, correctly cites 
Article 5.A.3.e. of the Officer Manual. 
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While awaiting a delayed resolution of his appeal, Wright submitted a request to retire because 

his enlistment was ending and if his appeal were resolved unfavorably he might not have been 

allowed to reenlist or extend his enlistment for the four more months of service he needed to 

attain a twenty-year retirement.25  The applicant’s request to retire was approved, and he was 

retired about one month after his NJP was overturned.  This Board had denied Wright’s request 

for constructive service credit because his “choice to request retirement rather than to wait for the 

outcome of his NJP appeal does not render his retirement involuntary.”26  In upholding the 

Board’s decision, the U.S. Court of Federal Claims stated, “a decision to retire is not rendered 

involuntary merely because the servicemember is faced with an undesirable choice.”27   

 

 19. Lack of IG Investigation:  The Board finds that it has no authority to direct the 

IG to reconsider the applicant’s complaint, as the applicant requested.  Under 10 U.S.C. § 1552, 

the Board is only authorized to correct the Coast Guard’s military records—not the IG’s.  And 

under the MWPA at 10 U.S.C. § 1034(g), the Board may only ask the IG to gather additional 

evidence if the IG has already investigated the matter and issued a report substantiating that a 

prohibited action was taken.   

 

 20. PRRB Decision:  The Board finds insufficient grounds for removing the PRRB’s 

decision from the applicant’s record.  This Board considers every case de novo and is not an 

appellate forum for the PRRB.  While the Board does have the authority to remove the PRRB’s 

decision from the applicant’s record and does not agree with the PRRB’s reasoning regarding the 

applicability of the MWPA, the applicant has not shown that the PRRB’s decision fails to accu-

rately reflect that board’s reasoning.  The applicant has not proven by a preponderance of the 

evidence that the presence of the PRRB’s decision in his record constitutes an error or injustice. 

 

 21. Commendation Medal and Wardroom Plaque Discretionary:  The applicant 

has not proven by a preponderance of the evidence that his command’s decision not to award him 

a medal or a Wardroom Plaque upon his departure from the cutter constitutes an error or injustice 

in his record.  As the PRRB noted, no policy entitled the applicant to a medal or Wardroom 

Plaque.  Instead, medals and tokens of appreciation such as a Wardroom Plaque are discretion-

ary.  Given the conduct that caused the applicant’s removal, the Board is not persuaded that the 

CO abused his discretion by failing to recommend the applicant for an end-of-tour medal or to 

award him a Wardroom Plaque for the cutter. 

 

 22. No Grounds for Paying Attorney Fees:  The Board finds that the applicant is not 

entitled to have the Coast Guard reimburse him for his attorney fees.  The Board’s rule at 33 

C.F.R. § 52.23(a) states, “Applicants may be represented by counsel at their own expense.”  The 

only exception to this rule, which applies to applicants whose claims of retaliation or discrimina-

tion have been substantiated in a report by the IG pursuant to the MWPA, does not apply in his 

case. 

                                                 
25 See Final Decision in BCMR Docket No. 2007-050. 
26 Id. 
27 Wright v. United States, 81 Fed. Cl. 369, 375 (2008), citing Cruz v. Dep't of Navy, 934 F.2d 1240, 1245 (Fed. Cir. 
1991) (“This court has repeatedly held that the imminence of a less desirable alternative does not render involuntary 
the choice made.”).  See also Scarseth v. United States, 52 Fed. Cl. 458, 468 (2002) (citing Christie v. United States, 
207 Ct. Cl. 333, 338 (1975), for its determination that “the exercise of an option to retire is not rendered involuntary 
by the impending prospect of a less desirable alternative”).  
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23. Other Allegations and Arguments:  The applicant made numerous allegations 

and arguments with respect to the actions and decisions of CGIS, his chain of command, and 

other officers.  Those allegations not specifically addressed above are unsupported by substantial 

evidence sufficient to overcome the presumption or regularity and/or are not dispositive of the 

case.28   

 

24. Conclusion.  The applicant has not proven by a preponderance evidence that any 

of the actions at issue in this case—including CGIS’s investigation of obstruction of justice and 

search and seizure of his Government equipment, his removal from primary duties, his rating 

chain’  p p ation of the SOER, PSC’s decision to change to his transfer orders, and his retire-

ment—were reprisal for his protected communications or based on his religion or political 

beliefs.  The only correction warranted is removal of the phrase “must align personal beliefs and 

values with CG direction and core values” from block 10 of the SOER because it misstates the 

legal requirement of a Coast Guard officer.  No other relief is warranted. 

 

(ORDER AND SIGNATURES ON NEXT PAGE) 

                                                 
28 33 C.F.R. § 52.24(b); see Frizelle v. Slater, 111 F.3d 172, 177 (D.C. Cir. 1997) (noting that the Board need not 
address arguments that “appear frivolous on their face and could [not] affect the Board's ultimate disposition”). 



        

 

        
                
                  

                

   




