DEPARTMENT OF HOMELAND SECURITY
BOARD FOR CORRECTION OF MILITARY RECORDS

Application for Correction of
the Coast Guard Record of:

BCMR Docket No. 2017-056

FINAL DECISION

This 1s a proceeding under the provisions of 10 U.S.C. § 1552 and 14 U.S.C. § 425. The
Chair docketed the case after receiving the applicant’s completed application on December 17,
2017, and prepared the decision for the Board as required by 33 C.F.R. § 52.61(c).

This final decision, dated April 27, 2018, is approved and signed by the three duly
appointed members who were designated to serve as the Board in this case.

APPLICANT’S REQUEST AND ALLEGATIONS

e applicant, a—who retired from the Coast Guard on -

i‘asked the Board to correct his military record and grant relief by

e removing a Special Officer Evaluation Report (SOER) that documents his removal from
his primary duty as the Executive Officer (XO) of a large cutter on January 23, 2014, and
replacing it with a Continuity OER;

e awarding him a Commendation Medal and a cutter Wardroom Plaque documenting the
end of his tour of duty aboard the cutter;

e directing the Coast Guard to reimburse him for the attorney fees he has mcured as a
result of his chain of command’s retaliation for making protected communications;

e reversing and removing the decision of the Personnel Record Review Board (PRRB)
regarding his claims;

¢ asking the Inspector General (IG) to reopen his whistleblower complaint to gather further
evidence; and

e convening a hearing pursuant to the Military Whistleblower Protection Act.

The arplicant explained that on May 23, 2013, when he was a _

assigned as the XO of a cutter and temporarily serving as the Acting Commanding
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I N - 1 by one crewmember of another
crewmember fo the Area Command andj i <stication N

tive Sei N o< for the seaman to receive victim support services. On
May 25, 201 N -t confessed to having unlawful sexual contact with the

seaman. [

From May 26 to Jt plicant stated, he received mulnple complaints from
the cre nt, [ who was mv t, and
other CGIS offici®®" e crew alleged “witness tampering via threat [ ]

I - cion fo give false witness statements.” He stated that the CGIS agent failed
g : ;

o properly and promptly investigate the reported sexual assault. The app
W complaints to the then C ommandinﬁ_
CO”). vl CO agreed his concerns and relayed the com-
plaints of potential misconduct by the C| GGG <: i peirson on June 7,
2013.

The 2l CGIS was investigating, Captain X, an officer assigned to
th<}l and, conducted a Command CHIE AsS: the cutter from May 31 to

I 7. 2013, which focused on the cutter’s senior [Jjjilihip, including himsel |
2013, the Captajyj ecd the Area Commander that the command climate aboard the cutter
was positive.

I The applicant stated that in mid-June Jllllllhe prior CO submitted

=
N, 1 < 1t before departing the cut-
ter. The applicant was promoted to CDR as expected on July 1, 2013. [

The applicant stated that the new CO who reported aboard on June 18, 2013, dismissed
the applicant’s concerns about how CGIS was conducting the investigation, admonished him,
and de*natte_hel And sometime theH gested that
the appjjif take leave. The next day, CGIS agents boarded the cutter, and the llowed
them to search the applicant’s stateroom without probable cause or ajjjjjjjrization. He"™altged that
no CG-6012, “Application for Search Authorization,” was completed as required and that CGIS

e and get a military judge to sign it. His Governme:iji N
raphs of [jjjjersonal property. The

ing did not 8

iter without pro |GG o,

ommunications mentioned in the SOER

by his joation, as his CO admit-

liatory “fishij NN

out and leiliﬁﬁd 137 Iiaies

ause he was never the subject of an 1
no reason for the search. and called the search
- printed
mstant me

of his
picked’
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On January 23, 2014, the CO told the applicant that he had lost confidence in the appli-
cant’s ability to serve as XO based on instant messages that had been extracted from the appli-
cant’s Government computer. The applicant alleged that when he asked to see the investigation
and evidence on which the CO was basing his decision, the CO replied, “There is no investiga-
tion.” The applicant stated that he was not allowed to see the evidence or to submit a sworn
statement or try to rebut the allegations against him. He was relieved of his duties as XO and
sent to a shore unit on temporary duty orders.

The applicant stated that on February 13, 2014, he submitted letters to two congressional
representatives in which he identified himself as a whistleblower, alleged misconduct on the part
of thejjjjjijArea command and CGIS, and complamned of retaliation by his rating chain. On
February 25, 2014, he filed a whistleblower retaliation complaint against his CO, other members
of his chain of command, the Area Commander, and with the IG of the Department of Defense.
The DoD IG forwarded his complaint to the DHS IG. The applicant stated that because the
officers on his rating chain were listed as either one of the accused retaliators or as witnesses in
his complaint to the IG, they were disqualified from his rating chain.

The applicant stated that on February 26, 2014, his CO submitted the SOER documenting
his removal from his primary duties for review. He stated that this CO erroneously considered
and included performance that had occurred before the reporting period began in preparing the
SOER.! He argued that doing so was impermissible under OER policy because there had been
no investigation. The applicant argued that material gathered pursuant to or as a result of the
investigation of the sexual assault could not be used as a basis for the SOER because he was not
the subject of the investigation, he was only a witness and the whistleblower.

On February 27, 2014, he sent a congressional representative another letter and requested
assistance to ensure that the IG thoroughly investigated his complaint, and she forwarded his
letter to DHS. That same day, he received the Area Command’s response to his Freedom of
Information Act (FOIA) request for the evidence on which his CO had based his decision to
remove the applicant as XO of the cutter. The response stated that 137 pages of OCS logs with
his instant messages had been printed.

On Apnl 8, 2014, the applicant alleged, the IG’s office advised him that his complaint
had been referred for investigation and assigned a complaint number.

On Aprl 11, 2014, the applicant stated, he submitted his Addendum to the SOER and
asked that the SOER and his Addendum be reviewed by a different chain of command because
his rating chain should be considered “disqualified,” but his request was ignored and the SOER
was later reviewed and signed by the Area’s Chief of Operational Forces. That same day, the
applicant alleged, his pending transfer orders to a [Jjjjjjbillet as a liaison to one of the other
Armed Forces were rescinded, and he was reassigned to a billet that was an [Jjjjjjj’s billet, not
commensurate with his pay grade as a [Jjjjj. even though there were vacant [Jjj billets he could
have filled.

! Article 2.B. of the OER Manual prohibits SOER comments referring to an officer’s “performance or conduct which
occurred outside the reporting period.”
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On April 18, 2014, the applicant alleged, senior Coast Guard officials in the Area Com-
mand and Coast Guard Headquarters became aware of his whistleblower retaliation complaint
when DHS forwarded a second congressional inquiry to Coast Guard Headquarters and asked the
Coast Guard to reply.

On June 4, 2014, the applicant stated, he submitted an OER Reply to the SOER, in which
he protested his rating chain’s refusal to remove themselves from his rating chain despite being
disqualified.

—;

On February 20, 2015, the applicant stated, he submitted an application to the PRRB rais-
ing these same issues, but on July 31, 2015, the PRRB denied his request. The applicant alleged
that the PRRB considered only his CO’s written declaration, even though it was his CO who
retaliated against him by initiating the search of his stateroom without probable cause or authori-
zation and his removal from his duties. He alleged that the PRRB also ignored his valid legal
arguments and supporting evidence of retaliation, including statements by the prior CO, a Work-
Life counselor/Sexual Assault Response Coordinator (SARC), and a chaplain’s assistant wrote
on his behalf. The applicant argued that their statements prove that he made the protected com-
munications about the sexual assault and CGIS misconduct and confirm his allegations and
interpretations of law and policy. The applicant also complained that the PRRB’ Jjjjiposition
was improper and that they did not prepare their report properly.’

I —— |
I icant concluded that the record shows that the Coast Guard violated the Military
Whistleblower Protection Act by taking the following negative personnel actions in retaliation
for his having reported a sexual assault on May 23, 2013, and the CGIS agent’s misconduct on
June 7, 2013:

.1

B Conducting a retaliatory search and sei |  lltcroom on the cutter without proba-
ble cause or valid search authorization;

e Removing him from his primary duties on January 23, 2014; I
“he derogatory SOER 1n his record; and
e Rescinding his pen*msfer orders on April 11, 2014, and reassigning him to i}
billet.

In support of his allegations, the applicant submitted many documents, the most relevant
of which are included in the Summary of the Record below.

SUMMARY OF THE RECORD

The applicant was appointed a lieutenant junior grade in the Coast Guard Reserve on [Jjj
B 2nd immediately began serving on extended active duty as a marine inspector. He was
transferred to a cutter in September [Jjj After being selected for promotion on the active duty
promotion list, he was promoted to lieutenant and integrated into the regular Coast Guard on [Jjj

2 The applicant couched many of his complaints in arguments and allegations about the arbitrariness of the PRRB
decision, but the BCMR considers every case de novo.

3 The applicant initially signed an oath of office as an ensign but his rank was subsequently corrected to lieutenant
junior grade pursuant to BCMR Docket No. 2000-030 based on his inter-service transfer from the Naval Reserve.
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S N < Gu:rd Achievement Medal for his
tour of duty aboard the cutter. ] —
I

From [}l (/< 2pplicant served as a liaison officer to a joint fraining
group. He was avilllll first Coast Guard Commendation Medal and a Navy and Marine

Corps Commendation Medal for this tour of duty.

wppl_ed as the Opeg
cutter. He receiv second Coast Guard Achievement Medal for th -

he served as the Commanding Officer of a patrol boat. He received his sec-
ond Coast Guard Commendation Medal for this service and was promoted to

large

]
, the applicanm assigned to Duty Under Instruction
and completed a master’s degree. From , the applicant served at
a Headquarters unit, and he received his second Commendation Medal for this service.

From [ (/< 2rplicant served as the Operations Officer of a cutter.
In [ hc was selected for promotion to ] n [l while awaiting promotion to

. the applicant reported for duty as the XO of [Jjjjjij cutter with a crew of [ ENEEENG
members. —1

Report of Sexual Assaults and Harassment ——————— s s’

e On May 23, 2013, a CGIS agent, |l sent an email asking the applicant to “e-mail
me the names of all involved as you know presently.” The applicant replied that during
his conversation with the female seaman and in the presence of a victim’s advocate, the

at a [JJj had made inappropriat 1 nature; an

had made “mappropriate comments of a sexual/threatening nature, to vgegl’m go-
ing to find out how much of a slut and drunk you are.””; an [Jjjhad made iHopriate
comments of a sexual nature about her body and had sent her and her roommate inappro-

priate texts; ano had made 1napp10p11ate comments of a sexual natuli N

ocks: a had propositioned her

He stated that he would keep them 3 1ed of the status of the
' ational Forces ed by tha

1 June 14, plicant’s prior CO, who was still the
O of the cutter at the Hn had discussed “the way ahead for the
the

"GIS Director, and that another agent would arrive that
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day with “additional people to help with the investigation. ... Given the sensitivities of
this case, interactions you’ve had with the agent on scene to date and the need to have the
facts of the case established prior to the ship’s sailing in just a few weeks, pls provide all
the cooperation necessary to bring the ivestigation to resolution soonest. If at any time
you have questions or concerns — pls give me a call.” Later that day, the Area Chief of
Staff sent the prior CO an email about the results of a “command climate™ investigation
on the cutter. He stated that Captain X had “finished his write up last night and out
briefed the VADM this afternoon. He only found indications of a positive command
climate.”

Command Climate Report

On May 30, 2013, the Area Commander directed Captain X to conduct an investigation
of the command climate aboard the applicant’s cutter to

investigate aspects of command climate which may have created an environment accepting of
sexual assault and sexual harassment. This may include interviewing past and present members of
[the crew]. Your investigation should not encompass any allegations of sexual assault. If an alle-
gation of sexual assault arises during your investigation. stop your investigation and contact CGIS
and [the Area’s] Staff Judge Advocate immediately. You investigation shall be conducted in paral-
lel to an ongoing CGIS investigation on a not to interfere basis. You shall contact [the CGIS
agent] to ensure appropriate coordination between the two investigations. You may recommend
appropriate administrative or disciplinary action.

On June 14, 2013, Captain X submitted to the Area Commander a report on his investiga-
tion of the command climate aboard the applicant’s cutter. Captain X reported that he had inter-
viewed 45 crewmembers and that 44 had reported a positive command climate. The only nega-
tive report, he claimed, came from a victim’s advocate (VA), who “outlined many concerns with
the command.” The VA had accompanied the seaman to the XO [the applicant] on May 23,
2013, who in turn “made the required notifications to Work-Life, CGIS and Legal.”

Captain X’s findings of fact include numerous findings about the seaman who reported
sexual assaults and harassment on May 23, 2013. He wrote that his interviews with other crew-
mates showed that she socialized with her roommate’s team; she was a good performer; she had
told crewmates that she was a victim of a previous assault; she had previously reported an [Jjjjj
for sexual harassment; she had flirted with crewmates at a bar shortly after reporting the assault;
she had shown “attention seeking behaviors” according to even “the higher levels of the com-
mand”; and she reportedly had wanted to make a restricted report but it was made unrestricted.*

Captain X also noted several other incidents: a male reported inappropriate locker room
behavior; two members of a team were in an inappropriate romantic relationship; one member
had asked another if she had sex during her period; the seaman had been bitten by a male crew-
mate [Jilj: 2 non-rate reported that another crewmate had made mappropriate comments to

4 According to the Chapters 1.D.. 1.E.. and 3.C. of the Sexual Assault Prevention and Response Program manual,
COMDTINST 1754.10D, a member who has been sexually assaulted may make a “restricted report” to designated
Victim Advocates, Employee Assistance/Work-Life personnel, and healthcare professionals, in which case CGIS is
not notified. If the member reports a sexual assault to her chain of command or law enforcement. however, it is an
“unrestricted report.” and CGIS is notified.
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- N - (he non-rate described the cutter’s
rumor mill as an “adult high school”; 4oV earn
correct - o ted witnessing a junior officer inappropriately touching a
petty officer, N 1 dcnicd it and said the junior officer was “her friend”; a
female petty officcjlllpcatedly called by just her first name by a junior officer and when
being piped over the intercom; a chlef reported “rumors of alcohol-related misconduct”; and the

applicant stated that a fema ceported inappropriate comments from a junior officer
during I
e |
-

I (< d that the CO and XO had fostered a climate focused on preventing sexual
assault and harassment by discussing such matters and alcohol use regula
g required training; participating

w1th fo_leganve con . frequently interacting with and
being accessible to the crew; expressindi GGG ¢ 21d harassment; and

espousing a command philosophy of respecting shipmates. The Command Climate Report has
many attachments regarding the command, including the following:

|

I s show that the cutter was in collilince IIIIII 2ining requirements and that

I all but three crewmembers (99.2%) had corlifll the required sexual af N
assment [ training. Training had been conducted at an all-hands meeting in
November 2012, and additional training had been conducted by the SARC at an all-hands

meeting on April 26, 2013. .
g inter 1al relationsnips,

alcohol, azing, computer usage, as well as sexual assault }ﬁtlon and
response and the difference betweﬂed and unrestricted reporting.

e A survey of the cufter’s crew conducted in September 2012 shows that 25% of the
females reported having experienced gender discrimination aboard the cutter within the

% refll having experienced s d none had
Il cd the incidents, except that one had reported the incident to her supervy d was
dissatisfied with the resolution. In addition, 100% of the ferJilill respondent ed that
there was a “perception of barriers to reporting sexual assault.” Half or more of the
1ted the followmo barriers to reporting a sexual ass
: the com{iiiiller or colleagues”; fear

Dass the day Please don’t make them- e ha\/m
cay slurs and suggestive comments

QWMo hales.  1NIS collma er an envirdiii

Il:2ptain X ¢ . wdicating that females were subject-
ed to SW v rom the on-going CGIS investigation
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I (< icached and promulgated by the
CO and XO was focused on preventino i I 2nd Sexval
not got | < <! and possible factors include a weaker chief’s mess, some
poor leadersh | N - 21d by-standers not taking action. ... In some respects,

the high morale an{ll§rit de corps, combined with some of the statements made are coun-
ter-productive to a criminal investigation Similarly, the number and nature of comments I

received which were critica ] d the victim advocate who blou,:ht her forward, are
a clear d of -1 ganization.” at the
CO had made pu tements in defense of the crew’s right to drink . [ ]

C aﬁtain X made many recommendations, including transferring botd

= sh start and removing the VA froH

numero i ¢ show that sked the witnesses specifically for
information about the command, the se itnesses highly praised
the CO’s and XO’s strong commitment to preventing sexual assault and sexual harassment and

repeated, adamant support for the zero-tolerance policy, and many offered scathing opinions of
the seaman aijjj I (2tcd that female crewmembers were treated with respect.

ThIEE - tcments include the following: |N TN
. — i
e The VA i she had approached the seaman because the seaman had changed from
being “very outgoing” to in a “shell,” which had been getting worse. The seaman started

to cry and told her how she had been treated by male ¢/ GGG
B ©c: if she wanted to consult the SARIM seaman refused becaujijj N

everything ... and tried to get
her sent off the boat.” The seaman agreed to speak but only to the XO (llllpplicant),
whom she trusted, and on the vl A explained to her the difference between
restricted and unrestricted reporting. When the VA approached the applicant, he asked
whether she had explained the difference in reporting, and so she returned to the seaman
the [lfence and, in particular, to the XO
I v 2s no going back.” When they entered his office, the applicant again he sea-
man about restricted versus unrestricted reporting, and the sejjjjfin was so u at she
made an unrestricted report by telling him everything that had been happening. After
they left his went to see the SARC where the VA “was repriman

[ TN ” VA stat@ilat while working, male

ft 1e disgrace

o — — Al W B

(L /CTO TO

O sexual assau
ons of sexual harassment aren’t warrJjjjjjfiue to how s
AR mments that are sexual in

T VIIakes.  Regardi ) 1sed, she sai
crime. And you can’t fix stupid.” She called the sea-

. VA cr ] < .11 a green notebook of things that hap-
R through :
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I - ( (<1, stated that the CO and XO were
very accessible and frequently st R r<sponsibilEEEGEGEGEEEEEEE
I ([ c scaman’s supervisor and praised her job performance but
noted NG -2on had worn very skimpy clothing despite repeated
counseling M :opriate dress. She claimed that every female member of the Deck
Division had complained about the VA “overstepping her bounds and or digging for
information that was, %

° emale wrote that she does “noMsingle comp NG
#tes an open and fnendly environment and takes time to get to know its peo-
ple 1€ stated that the seaman “seems to seek male attention even j
I, 2515 and “1s very manipulative.” She 3 "
aking.” The-
tim 1n every situation

She stated that the seaman’s and s need 1or attenuon combined to create a situa-

tion that got blown out of plopomon ” She admitted that the seaman’s claims of sexual

halas merit but that the seaman had “made just as many poor
JOI1S as any Iales sie Das an issu omus which, combined with the
end result, give females a bad name in the mig P

e A male -- praised the seaman’s job performance but stated that she constantly
needed special attention from her supervisors due to personal matters. He stated that she
wore inappropriate attire and “finds ways to be single

I the VA as immature, overly sensitive, INBMmeone to avoid. The

'sue their goals, and that the

word “shipmate” had true meaning on the cutter.

e A female junior officer stated th:Mlenshe reported aboard the cutter in 2011, there
were two big mves’rlgatlons pending: one for rape and one for hazing. The CO had

‘ems about the unacceptabi nd the zero-
at the CO and XO had Mm stressing
, dignity and respect.” She also stated that the atmosphaze of the of Il ward-
room had gradually changed the from “one big boys club,” Where women’s comments

were not welcon ne in which everyone was treated with dignity and 1‘es_
lace {{llnales to work and that

° 3 o s — ) g YA W

v ic conmnang stressed the Sex 11d 1 el ple-

d laining. (— |

<
- A seats 10 get away from him, c

0 Stop gravving her. While on shore patrol, he had also seen a junior officer grab a

itty officer 1&8'{5 and stomach.
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e A non-rate stated that a condom had been placed in her shower gear. She had heard only
one of the men make inappropriate comments and that his very first comment to her had
been “nice tits.” She had heard him make inappropriate comments to the seaman but
“people don’t want to get other people in trouble.” She stated that there were many
rumors as if it were an “adult high school,” which made it harder or the female crew-
mates. She stated that the applicant had an open door policy and that the command
would stop any inappropriate behavior if they were told about it.

Regular OER and |jjjjjAssignment Panel

On June 18, 2013, the applicant received a regular, annual OER from his prior CO, who
was retiring as of July 1, 2013. His prior CO assigned the applicant four marks of 5, twelve
marks of 6, and two marks of 7 in the various performance dimensions,’ and a mark in the fifth
spot (of seven) on the comparison scale, denoting an “excellent performer.” The prior CO stated
that the applicant had shown “[s]olid performance in exceptionally demanding & difficult assign-
ment/first year”; noted that he had been selected for promotion to CDR; and recommended him
for promotion to O-6 “with peers.”

On January 10, 2014, the Personnel Service Center issued the results of the [JjjjjjAssign-
ment Panel, which had convened on January 7, 2014, and stated that the assignments had been

I < that the appliclllll been assigned as a | NENEGGGEGEE
[

CGIS Investigation of Obstruction of Justice

On January 27, 2014, CGIS updated an August 7, 2013, reji R
I an allegation made by the Area Chief of Sl . 2013, that the prior CO had com-

mitted obstruction of justice by obstructing CGIS’s investigation of the sexual assault and har-
assment complaints reported on May 23, 2013. The agent wrote that the “investigatiofjj | | IR
I - 2pplicant] was complicit with the actions of [the prior CO]. [The applicant]
has subsequently been relJJllllif his duties as Executive Officer. [The applicant] has n

titled as CO-SUBJECT until further review of this investigation by [the Area legal staff]. e
ROI states the following:

e On June 5, 2013, CGIS agents attempting to interview the crew about the allegations of
sexual assault and harassment experienced witnesses refusing to provide information.

e On June 6, 2013, the prior CO sent this message® to someone on the Work-Life staff:
“Well, [Area] Legal was all geared up about my comments that I have a Constitutional
Right to drink (which I do) — I doubt [redacted] knew anything about that. [Area] Ll

s 2lso spooled up about the fact that I tell my crew not to talk if they don’t want.” The
ROI states that the CGIS agqyggigvere unaware of [the prior CO’s] crew brief informing
they were not required to cooperate with CGIS. This OCS chat implies someone at [ 4]

> On an OER form, officers are rated on a scale of 1 (worst) to 7 (best) in eighteen different performance dimensions,
such as “professional competence,” “teamwork,” and “judgment,” which are defined in written standards on the
form.

6 According to the ROL the messages of Captain X and the applicant were obtained on November 27, 2013.
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Legal] was aware of [the prior CO’s] actions and did not disclose that information to
CGIS.”

e On June 7, 2013, one of the witnesses advised CGIS “that on 03 June 2013, [the prior
CO] instructed [the cutter’s] crew they were not required to cooperate with a CGIS sex
assault investigation.”” Also on that date, CGIS asked to interview the applicant, who
said he was unavailable because of his workload but agreed that the prior CO had done
what the witness alleged. The applicant’s OCS logs showed that the same day, he sent an
assistant in the chaplain’s office this message: “CGIS is butt hurt that some of our crew
is refusing to speak with them. And think that maybe ‘the command’ here is telling
members not to talk to them.”

e On June 8, 2013, the applicant sent this message to someone: “Your husband is on his
way up now. I think he is getting pissed again about the CGIS goons.”

e On June 11, 2013, the applicant sent this message: “The goons are coming to take me
away to the funny farm. They wanted me to ‘come up to the office’ last Friday. I refused
to go;).”

e OnJune 14, 2013, immediately after being asked by CGIS for an interview, the applicant
sent a message to Captain X, who had completed the command climate survey, who
asked the applicant to call him instead.

e On June 15, 2013, the applicant sent an officer assigned to another Sector this message:
“I am going in for my interview at 1400 today. They are going to try and ‘prove’ there is
a command climate from the CO/XO that facilitates excessive alcohol consumption
which likely is the causative factor in the sexual harassment case.”

e During his interview with CGIS on June 15, 2013, the applicant “became confrontational,
interrupted, and did not respond to some of the CGIS questions.” The applicant stated
that the command was in compliance with Chapter 5 of the Sexual Assault Prevention
and Response Manual, COMDTINST M1754.10D, and that he had followed the manual’s
checklist in Enclosure 3 when responding to the report of sexual assault on May 23, 2013.
The ROI notes that this checklist requires COs “to instruct crews to fully cooperate with
any investigation involved with reported sexual assaults.” The ROI also notes that later,
on July 26, 2013, the applicant called this manual “some obscure COMDT instruction.”

e On June 18, 2013, the applicant sent Captain X a message stating that his interview had
gone well and that he had debriefed another captain about the content of his interview.

e OnJuly 26, 2013, the applicant sent an officer in a different Sector this message about his
interview with CGIS: “They tried all the detective tricks too, and were frustrated when [
saw it for what it was and called them on it or refused to play ball. In reality it was obvi-
ous they were used to just getting non-rates in the room and scaring the shit out of them.
| think they had no idea of how to handle a Commander who talked over and interrupted
them constantly. Once he wanted me to repeat my chain of events: ‘for the record’. I

7 Chapter 5.C. of COMDTINST M1754.10D requires Commands to the checklists in Enclosure 3 when responding
to a report of sexual assault, and Checklist #3 in Enclosure 3 states that the command must “[a]dvise those who may
have knowledge of the events leading up to or surrounding the incident to fully cooperate with any investigation.”
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I if he couldn’t listen effectively the
first time, he needed to review hi N I

initial report dated August 7, 2013, CGIS was asked to
of a search conducted on an unknown date, on November
27, 2013, d ned OCS logs with the IMs of the prior CO and the applicant from
the CGIS Electronic Crimes Section. The ROI states that the applicant’s OCS logs from
0,000 chats, which “range from general

aging ho

% emarks, racns_)ﬁ
%vior/misconduct disrespect toward senior officers, and unauthorized di
ongoing criminal investigation.” The ROI also claime
—n June and July 2013 revealed that thew
i — —

On December 18, 2013, CGIS IIIINENEGNGEEGEGEGEGEGEGEN | climate investigation
conducted by Captain X in June 2013. The ROI notes that Captain X had been ordered

by the Area Chief of Staff focus on command climate issues and to not interfere with the
CGISHIINEEEEN - d that Captain X’s report that the command climate of the
I i» Junc had been “extremely posilllill waSltcd by the findings of fact.
Il The ROI states that “[t]hroughout this inve{ljjilln instances of alcohol NG
inappropy @ ntic relationships, fraternization, hazing, homophobic slurs, unreported

sexual assaults, unreported sexual harassment, victim blaming, and an isolationist policy

in regards to ‘outside the lifelines’ unit partnerships

I \vith respect to this investigation appellllle contradicted by the i
. investigation were asked by
[Captain X] to opine regarding the victim and victim advocate to include mlll of dress,

social interactions, mental stabilityJillllll history. This does not appear germane to the
[command climate] objective and is indicative of a victim/victim advocate focused inves-
tigation.” In addition, Captain X had referenced interviews with the Work-Life staff, the

EnSa—' <2 Elone of which were inclu i rc the other
B cvs.” m

The investigation of obstruction of justice was not closed until June 5, 2014. The agent
reported that no action n against the prior CO, as he had retired on July 1, [
until thqjjiliing of 2014, when the

Removal from Primary Duties,” adv} e applicant that he was
ant to Article 1.F.2. of COMDTINST M10 ereinafter, t| N

ined” his 1eadershii imhoriti as the

predicatoiikiteiik it e e a6 Ir GOvernment computer’s office
-mmunlcator 00 0 ent 01 yOuL LU IR Indermines my confidence in your

judgment, leadership abiliti N e ence to Coast Guard core values. |
and I am deeply troubled by their contents.
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q Thy i i i s displays discriminatory language,
1srespect toward superior officers, a tentially cmW

Wmnal members of th® © =

I have lost confidence in your abilities to perform your assigned

duties. tely, you are relieved of your present position as executive

officer and allj il ponsibilities on board [the cutter]. In addition, you shall be subject to a

forthcoming derogatory officer evaluation report in accordance with Articles 5.A.3.c. and 5.A.3.e.

of [COMDTINST M1000.3; hereinafter, the Officer Manual].

ﬂyou S < orders from the Coast Guard’s Per-
sonnel Servi ter — Officer Personnel Management Division. ]

”pon Eemo removed from his position, the applicant was temp01a111
_ at a Sect01 Command for 155 days unti

orders. oae o n his OER fi 2
27, 2017 erformer MOn scale; and a recom-

mendation for promotion “with peers.”

Applicant s g —

!!n !ebmaly 13, 2014, the applicant semm 1!en!1cal texts to hm
an! senator alleg was suffering reprisal after having reporting an alleged sexual assau

against a crewnHr 0 CGIS on May 23, 2013. He stated that CGIS mltlated an mvestlgatlon
mto the alleged assault but it developed into an ivestigation
the p1101 CO. Afte1 he refused to pr

ad br ) efus . He alleged that n of value
was found on his hard drive, and it was 1‘mowever, he was then removed from his posi-
tion as XO and received a derogatory SO ased on transcripts of his OCS messages with per-
sonal comlmuncatlons to fellow officers. His CO told him that he had used “discriminatory
mos ; and displayed “disres ‘ 1or officers” for
with manner in which certain memg aggres-
sively sed 1n the Coast Guard contrary to service norms. Further, cused me c-:ussmg
“open criminal investigations with members of the Coast Guard n thorized to receive the

information” for havingHed my frustration with the Coast Guard’s gross mis1*
Simibanttaad 1 oation erse effect it had on my crew’s moralg good order and disci-

p lIl o= o e 2 do 140 Q

R S IOICd TNy G

A1l mvrars atbytion. In this casges : - tions
legaldlng o - '0-nlbiU.-Q."b"lf-'.\-"m"l’--vl‘q.].i"l On an lmfo‘lm llly
perSOllal Oplm = —— AV BZ1

tion of < e app It oted that hisraSTer oraes 1 1=
TN - e e oo Pe SeHt 10 a junior officer billet. [

L OeOE CSStian s ottice ackno D | this letter

he had pplicant’s behalf and requested a report. The senator’s

office PP ®led a sigular g d stated that they had contacted the
Coastililard on his
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=
| ]
. opplicant entered a complamt on a Department of Defense
electronic “hJii I A c2 Commander, the Area Chief of Staff, the Director of
CGIS, CGIS agent [l 2 civilian CGIS agent, and his CO as wrongdoers. He stated that he
had suffered reprisal, including being unlawfully investigated and removed from his position as

XO, after following proper pr ! ceporting a sexual assault and requesting a CGIS inves-
tigatior I
|
.

|

E—
m 26, 2014, the CO signed the dispu
service ’s arrival or 19, 2013, to January 23, 2014, the
date the applicant was removed from his s that it 1s a derogatory
report documenting the applicant’s removal from his primary duties pursuant to Article 5.A.7.c.
of COMDTINST M1000.3. The CO assigned the applicant high marks of 6 and 7 in thirteen of

the eighteen | cluding “professional competence,” supported by many
lavj tten comments. He assigned the Jjjjjint I andard mark of 5 for “initia-
B 2 standard mark of 4 for “workplace climatejjjjij three below-standard i NN

“judgment,” “1 ” and “professional presence.” These latter three marks were sup-
ported by the following negative comments in block 8 of the SOER:

I [ fo contained in [the applicant’s] gov’t comjjjjjjjjjjjj ™ logs displayed discrimy
N . e

i/ g 0 receive mfo acty -

d

nificantly undermined [his] ldrship authority, were not consistent with CG core values &
in removal from primary duties due to lohnce in [his] 1drship abilities, judgment & will-
ingness to adhere to core values.

m app ] 2 mark in the lowest sp ; cale, denot-
ing “unjjactory performance/conduct; no potential for increased responsibility. pcluded

the following assessment of the applicant’s potential as an officer in bjgggk 10 of the

[The applicant’s] b i ised integrity & character concerns that resulted in removal frouF
duties as ; I lost confidence in [his] leadership abilities; [haldamonstrated lack o

]
ubmitted a FOIA request for the OCS logs gathered by
ubmitted an undated letter from the
es that 1t 1s both an amendment to an
mal response to the applicant’s FOIA
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| rcsponse had forwarded 97 pages of
the OCS logs provided by CGIS, and t/ i ch had bec
the CONEAEEE | "intentionally overlooked and were being forwarded, along
with a second i - < -

Processing of First Letter and Applicant’s Second Letter to Senator

wma_py of the applicant’s complaint to the
Department and that it be thoroughly investigated. This inqui [

I Guard for response on April 18, 2014, and the tasking was transferred to the

IG’s office on Aﬁril 24,2014.
.
i <t 2 secondBMr to the senator. He noted that the
Coast Guard had claimed that his electr (N <2/ ched as a result of a

“duly authorized investigation,” but alleged that it was the investigation of the sexual assault he
had reported. He stated that the Coast Guard’s response made him concerned that he was being
retaliated aga | had reported the alleged sexual assault but also because he
hadi cd about CGIS engaging in wastejiillille of I d gross mismanagement in

. cting the investigation. He stated that the res/ il his FOIA request sho IR
had retrieved hiqyggy Il communications in late November 2013 and then emailed them to the

Area Command and “actively lobbied against [him].” He argued that the Coast Guard had vio-

lated the Military Whistleblower Protection Act and asked t/{ GG

I 0 investigate his complaint. I .
|
IG Acknowledges Receiving Complaint ]

On April 8, 2014, the Office of the Inspector General acknowledged receiving a whistle-
blower complaint from the applicant, notified him of the assigned complaint number, and

referrerisio- the Military Whistleblowarding pro-
hibited nnel actions and the IG’s obligations upon receiving a complaint.

SOER Addendum and Endorsements

I s the #dero atory report, the applicant was ejid to submit an Adden-
dum
of an Adde to the iﬁﬁ CO that he m

IM log of basing his r R on

L
performan e period. (The applicant apparently had
il m
cess an The applicant also sent a complaint about this Issue to PSC.

.

_ I
pplicant stated that he had reported
ale crewmew

He stated that the CGIS investigation
aiiessed concerns through his chain of
gi10ating the assaults, but the CO dis-
peen taken against the accused.

investigation.
remained open for nasias L

comnmi that the j

missed futatS
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The applicant stated in his Addendum that after he expressed his concerns about the
investigation, which he reasonably believed to be wrongdoing by CGIS, the CGIS agents retaliat-
ed against him by making him a target of the investigation, reviewing his personal instant mes-
sages on his Government computer, and providing them to his CO. He stated that on January 23,
2014, the day he was removed from his duties, the CO told him that he had not been the subject
of any investigation. The applicant stated that his messages have no nexus to the alleged sexual
assaults, and there was no reason for CGIS to target him or to provide the messages to his CO.
He argued that “but for” his filing of the sexual assault complaint, CGIS would never have dis-
covered his messages and so they should not have been used against him in the SOER. He called
the mil ‘purely private conversations unrelated to official government business.” He
alleged that a lot of the messages were sent outside of the reporting period for the SOER and
included protected communications to the chaplain’s office and the SARC.® The applicant stated
that because the CGIS agents’ actions were authorized or approved by senior officers in the Area
Command, the SOER and his Addendum should “be considered by officers outside of the [Area]
chain of command.”

The applicant’s CO endorsed the Addendum and forwarded it up for review on April 17,
2014. In the endorsement, he stated that the SOER is fair and accurate and based on the content
of 40 pages of instant messages obtained from the applicant’s Government computer. He stated
that the messages he reviewed did not include any communications between the applicant and the
chaplain’s office or the SARC and that all of the messages with inappropriate, discriminatory,
and disrespectful comments by the applicant had been made within the marking period for the
SOER. The CO stated that the applicant’s “comments referencing potentially criminal behavior
occurred outside the marking period (May 2013), but came to [the CO’s] attention during the
marking period.” The CO stated that the applicant had no expectation of privacy when using his
Government computer. He also paraphrased some of the comments in the SOER about the
applicant’s conduct.

The Reviewer for the SOER endorsed and forwarded the Addendum on April 22, 2014.
He stated that as Reviewer, it was his job “to ensure the OER reflects a reasonably consistent pic-
ture of the reported-on officer’s performance and potential.” The Reviewer noted the applicant’s
request that the SOER and Addendum be reviewed by someone outside of his chain of command.
The Reviewer also quoted the rules regarding the disqualification of rating chain members at
Article 5.A.2.e.(1) of COMDTINST M1000.3A. The Reviewer stated that he was neither
unavailable nor disqualified under that rule. He stated that he fully supported the CO’s decision
to remove the applicant from his duties based on the content of the instant messages and that the
SOER is accurate.

IG’s Response to the Senator [
I
On May 15, 2014, the Inspectojjjiheral responded to the Senator’s ity on the appli-
cant’s behalf. The IG acknowledged receiving the applicant’s complaint and stated that it would
be reviewed.

8 The Sexual Assault Response Coordinator (SARC) is assigned to “Work-Life,” also called the Employee
Assistance Program.
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D
SOER Reply and Endorsements | I

I
On v s ' bnitted a Reply to the SOER for inclusion in his record.

He stated that the Sl retaliation for reporting sexual assaults and raising valid concerns
about the “internal misconduct and corruption” of CGIS investigators. He stated that the SOER

was “issued as a pretext to is removal” as the XO. He stated that his rating chain had
not prw sejl s living quarter - and that
he had become a ¥ of the investigation without any probable cause. N
I o investigation and that he had not been allowed to review the evidence
against him or to provide information that would rebut the evidence. He
m retaliation against him as a whistleb

al assay N - tcd that bot CO and the Reviewer should have
been disqualified from his rating chain v

On June 9, 2014, the CO endorsed and forwarded the applicant’s OER Reply. He repeat-
ed his claim | 2d accurate and completed in accordance with policies.

ThIE: signed a similarly succinct endor{Jjjiilit on RO 14-
I .
Transfer Order gl Billet

On July 20, 2014, the applicant reported for duty as
B hich was a billet normally filled by a Jjjjj- He was responsible fj
and he supervised one junior
officer, one enlisted member, and two civilians. The applicant applied for several [Jjjbillets in
the spring and summer of 2014 but was n{gjjiiiij for them.

Application to the Personnel Records Review Board

m .
cOruary 5, the applicant submitted an application to the

ny of
the same or similar arguments to those in his BCMR application. Hygj quested le‘lﬁnem of
the SOER with a Continuity OER; a Commendation Medal; a Wardroom Plaque; and reim-

bursement for attomer' he applicant submitted his own swormn statement toljj
I < oth -
r highly pr

' th-l“‘ ig W
vhile he was on | IENNENEGEGEGEGE -

licant, who was Acting

tter to the Area Com-
had requesiiii

el

...... ™ developme
[ ] sed male crewmember confessed on
the second dai of the Ff “seized the entire crew’s emails and

female E- ‘%)” that he had reported
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[ Akl ,” including the XO. The prior CO
thought that this was “incredib] 2 tcd” and
I s before and thought that CGIS was on a witch hunt because

CongrlEEEEE (0 military sexual assaults. The applicant told him that
some of the| R that they had been treated unfairly by CGIS and/or felt pressured to

provide untrue statements. Therefore, the applicant decided to bring his attorney with

him to his own CGJS interview because he thought that the CGIS agents had become
ior I that he and th licant thought that
CGIS “wa longer properly investigating the sexual assault! | |

I | isconduct on the part of CGIS, I relayed my concerns directly” to the Area
Commander before the new CO assumed command on June 18, 2014

I but before he retired from active dut T
E— o G

The prior CO stated that mties, the applicant told

him that immediately after the change of command, the new CO had encouraged him to
take | d searched his stateroom and extracted his instant messag-
n of the jcant’g g essages had been unjust and

tory. The prior CO noted that a earch, such as g exj -
is to have a Military

. cumstances bﬂ)e preference in the Coas
n.” He stated that during his 27 years on active duty, he had never

search a*

seen an officer’s stateroom, emails, or instant message

I The prior CO stated that the apjjijjjiii}’s ‘‘whistleblowing act_
I O 35 2 WHUness and his criti-

cisms of what he reasonably believed to be misconduct by CGIS does nojjtitute an
‘inappropriate discussion of open*investigations’ and/or ‘core values’ violation
as his rating chain alleges.” He stated that he believes that the applicant’s rating chain
should have been disqualified.

- SO prior CO stated that t NN < been rat-

B his performance and not his private thoughts and/or personal views. H ed that
there is no evidence that the applicant’s personal views affectdiiMs primary duties.

Base Sm that he had a close working relationship with thm
|

on June . nications were

g c E _ _ _
SARC stated everal months after the
adaine applicant had been re

contrary to policy. He stated that S

licant’s report of the sexual assault.

IS _ U
eir confidentiality. The
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< I

L |

I B issued a decision denying his request for relief. Regarding

the search of | NN <!t <quipment, the PRRB stated that the instant messages
reviewed by the C(HE “legally extracted” from the applicant’s computer. The PRRB dis-
agreed with the applicant’s clann that his instant messages on his Government computer were
purely private conversation, embers have no right to or expectatlon of privacy

tivdj Il which states o not
have any right t expectation of privacy while using any Gove

I <21l The PRRB noted that the use of discriminatory language based on

race. gender. or other protected classes in communications is prohibite

mble under Aticle 92 of the UCML. &(_

onto hi P « cpeatedly wledged the following warning:
You are accessing a U.S. Government (USG) Information System (IS) that is provided for USG-
authorized use only. By using this IS (which includes any device attached to this IS), you consent

to the w . SG routinely intercepts and monitors communications on this
IS for imited to, penetration testing. COMSEC monitoring, network
ons and defense, personnel nuscondl-/l). l_nent (LE) and counter-
Il iotelligence (CI) operations. At any time the USG n-ct and seize data stored ofjjj N

C onnmmm or data stored on, this IS are not private, are subject to routine monitoring,
interceptioll, search, and may be disclosed or used for any USCG-authorized purpose.

s properly prepare al
ges revi y the COU ha

mcluded  1mappropriate comiments, discriminatory language, disrespectful cou.u“ towards
superior officers and inappropriate discu: en CG criminal investigations, which were
“detrimental to good order and discipline%ﬂiﬁcantly undermined confidence in his judg-
ment, leadership abilities, professional conduct, and willingness to adhere to CG core values.”

The PRRB noted that onlv one 40 pages of instant messages that the CO had reviewed
itsid 1e reporting period and mnsldewtlon
1d not violate policy because it was discovered during thﬁaomng perifilll
The PRRB dismi applicant’s arguments about retaliation, claiming tham
- eaman’ and his complaints about CGIS digngat constitute  protecte

2

anc 1t — ahle arg O o
lwnlwlll“9| [1 LUe 11 7] Ol1 PCI10

N—————— L —
because th > mlu.ﬂnnnnu:n-nn.unnnnunu-uqa-“[a pe]_‘iod N

CTIT (Y P ansier oraerss m 1\ 1 wanus 1]

e e ued pursuant to the decisions of the JjjjjjAssignment m

UBTTRT TP TTTE T PP TYIvs ) o ) on Janllal'y 10. 20145

Regarding the SOER, PRRB stated th

O W ___ : PIORD State bxpected va
filled p hfter the SOER was received and OPM determined that
his ass1S#ent orders sider placing [the applicant] into an
open [Jjjrosition. oes occur in various special circum-

stances n filled. Rank mismatches are not
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I R 0 O positions, as well as O4s being
assigned to O3 positions.” ] I

I
Regar N (s for a medal and a Wardroom Plaque, the PRRB said

that no policy entit| ] these things.

Regarding his requegt for rei sement for his attorney fees, the PRRB said that the
“fees ¢ rro <. or mistreatlﬂim ii ilii i iil”
|

I C O -
I - .l to its decision a swom decm'l
and sig SOER i1s va 8, ;; and accurate and was “based on

observed performance and the content ofjj GG -y <xtracted from the

applicant’s Government computer.” The CO noted that the 40 pages did not include any of the
applicant’s messages to the Base chaplain’s office or the SARC. The CO stated that the appli-
cant had “usJii I o » [nstant Messages sent during the marking period on

Uy sions” and revealed a lack of sjllt follllard policies and disrespect
I d superior officers. He stated that all of the injjjiill1ate, discriminatory, anjjjj SN

comments in th essages that he reviewed were made within the marking period for the
SOER. He stated that the applicant’s “comments referencing potentially criminal behavior
occurred outside the marking period (May 2013), but came t
I after seeking guidance from CG-OPMEMeferenced these comm

|
I, | that the applicant’s messages
showed that he had “failed to meet the character standards established by the Offijlilil}aluation

System,” including the Coast Guard Corjjijjiiiiij of honor, respect, and devotion to duty. He
also called the applicant’s conduct had been “detrimental to good order and discipline” and had
undermined the CO’s confidence in his judgment, leadership, and ability to perform his assigned

duties. DU I
-

Retirement [ ] .

The applicants* a request to retire and retired from the Coast Guard
[ EEEE an excellent OER and his third Coast Guarjjjjgmmendation Medal for
his

Statem I

t she had had several conversations with the applicant, both 1n

elr workstations and that conversations betwciMnember and

o . et to COMDTINST 1730.4B. She

Bessages am

FOIA. She stated that this was the first

mam reviewed by CGIS. She alleged that
monitoring their communications.

bplicant under
time she was aware i
it pro‘ that CGIS
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I R, U A RD

L I
D <y for the Judge Advocate General (JAG) submitted an advi-
sory opinion GGG | that the Board deny relief in this case.
I

The JAG stated that the applicant’s OCS logs were obtained during an obstruction of jus-

tice mmvestigation of the priog stated that this investigation arose out of a command
climat set. In the coyr 1S Jnvestjoation,
the JAG stated, C ound that the applicant had been complicit in th J

I stated that the content of the applicant’s logs supported this finding and

included “disparaging homosexual remarks, racist comments, inappropriate s
~ oward senior officers, and unautho e S
investi g

The JAG also adopted the findings and analysis in a memorandum on the case prepared
by the Personnel Service Center (PSC). PSC agreed with the PRRB claimed that the SOER was
prepared in adi I | that the applicant has not submitted sufficient evidence to

ovilllllE: presumption that his rating chailliililparc R correctly, lawfully, and in
Il faith. PSC disagreed that the applicant’s ratujjjjjjiiffp should have been diijEEEEGE
preparing the S(jijjjillllse no member of the rating chain was part of an investigation regard-
ing the applicant. PSC stated that reviewing the applicant’s IMs was “a vested authority of the
Coast Guard’s and his command.” PSC stated that such IM il
I o1 dence and can be inspected and seiz{iiillhy time.” |

|
PSC also claimed that the “protections afforded to the applicant by the Whilliililower Act

were not applicable at the time the applicjjjjjiilii:and obtained his personal IMs, as the appli-
cant did not file a complaint with the Inspector General until 27 February 2014 and the IMs were
obtained prior to that date.” PSC stated that the IMs were “obtained lawfully and were not done

mlepﬂusem-‘ﬂ“epoﬂs ’ I

PSC argued that there 1s no justification for granting reliefjjjhis case, 11Hm0 the
applicant’s request for a medal and plaque, which are discretionary and not entitlements, and his

request for attorney fee* I
] [ ]

Af el C ] = CANITIAMMY SRAYLNAY INRFAVIIN RS S AR VIS ] eSpOnded tO thmsoly

OpINION O yeTos e 22t A 2 e
randunmghas ai _ Bmander o

0117 S S, ofﬁcels the applicant accused of rejjjjjon to the IG
S —— e calls to CGIS regardin

IR ' e D —
be 1mpj obbied agamst Commander, ~’s promotion to tlag
rank, a e applicant himself “participated as a witness in a separate (and currently open/
ongoi 1G] investi#s).” The applicant submitted a letter
dated Juli 24, 2015, in which F\ n and Ranking Member of the Senate

e
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I - A "' (0 promote the officer who was

the Area Chief of Staff in 2013 and is ' PSC. © (I
on the (NG ¢ 2pplicant.

I
The applicollllllEd many of the arguments made in his application, including argu-

ments about the search being unlawful and without probable cause. He argued that under United

States v. Long, 64 M.J. 57 (CAA.F. 2 the Court of Appeals for the Armed Forces held that
amem en I ment system inﬁ thit iriﬁiﬁli cause
is required to se member’s electronic communications. He al |

I ch:in of command to target him and search his stateroom, which is a miscar-

riage of justice. He alleged that if his chain of command thought that hed
M/Were required to initiate an investigatio
had rep i hc \Vas Actﬁo

The applicant argued that the Coast Guard failed to show that its actions against him were
not caused by his report of the sexual assault. He stated that the “Coast Guard’s unlawful actions
in response ti G i octivity immediately afterward have overcome the per-
ce/lN.  arity and shifted the burden of K to G vard,” which has “failed to

Iy independent causation of its actions as beingjjjjiilipted to applicant’s law | N
reports of a sex il and of mismanagement/misconduct.” He noted that PSC’s argument

that he was not protected by the Military Whistleblower Protection Act until he filed a complaint
with the IG is “legally erroneous and misleading” because the

I nd, not just the IG. He argued that thiiillllatory nature of the acti gy N
N . charges against the accused
crewmember who admitted to the sexual assault. He stated that no charges \Illlbreferred
against the crewmember until more tharjjiiiiill fter the offense, when the Coast Guard was
aware that he had submitted his complaint of retaliation to the IG. To support his claim of retali-
ation, the applicant submitted three additional statements:
I I
I cmail dated June 5, 2013, the Deputy General Counsel emailed nummfﬂcers
stating that the Vice Commandant had requested a fuller briefjjjjiifor the Co ant on
all pending sexual assault cases. He proposed that the JAG’s office and CGIS would
provide the ne 17, 2013, and that the Deputy Commandant i
ort wo categoridjild numbers of pending

dant and other —ed a

at there was undue command influence;

ion of the Vlctlm and prosecution of
rized t

used.” He alleged that
ch of his sta{ i N

16, a CWO wrote that the applicant has been a mentor
yith the applicant several times in the
gnificant personal and professional
drget of reprisals by his chain of com-
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- | questionable behavior by the CGIS
agents. The applicant complai i N s volawiv

I s |ike suspects, and coercion of witnesses. The CWO agreed
with t N » his statements, the Area Command and CGIS may have

committed Jlll-t. and he told the applicant how to file a report with the IG. Months
later, after the applicant was removed from his duties, the applicant told the CWO that the
applicant’s disclosur en cited as the basis of his removal.

‘mer lieutMTe that he wa ’
%s mn July 2013 and communicated with the applicant th10ugh IMs. The a
" he 1

that “he himself was becoming an unfair target of retali

—ssault ” The former lieutenant stated that ¢
] ogar leged sexual -

als and mvestigators in
response to his report of a sexual al belief of a culture of
internal comlption and reprisal inside the Coast Guard officer corps.” Months later, after
being & s, the applicant told the former lieutenant that the appli-

m other trust lea “unethical behav101 by CGIS
1gators” had constituted “inapprop

en criminal 1 11 -
The appﬁ%ﬁed a copy of the Command Climate Repoﬂ wh1ch 1s summauzed n
the Summaly of the Record above, and stated that it refutes tk
stice mvestloatlon arose out of the comr 1 1

: e from the
Area Command denying the applicant’s m 2015, FOIA request for the and Cli-
mate Report under exemption #5, which iter-agency or intra-agency memorandums or
letters which would not be available by law to a party other than an agency in litigation with the

agency.” The aﬁﬁlicant stated tthpealed the decision and received the 1‘eﬁ011.

Eapplicant alleged, that contrary to PSC’s claim, there werezmany open [Jjjjj billets
that he could have been assw:ued to in 2014. The applicant submitt e following documents
to support this claim:

i

ﬁ{iiﬁ II pnvﬁ uw v
. b

1, he submitted a

P eSS .

. discusses a ‘“‘potential off-season assign-

and 1nvites officers to submlt 1esume_

discusses a “potential F—season
et opportunity . tor a [ to serve as [

1cers to submit resumes.

LCGOFF discusses a “potential off-season
ssignment op mi to serve as the Executive Officer at
d a*

nd 1mvites officers to submit resumes.
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I C
assignment opportunity ...

, discusses a “potential off-season

for a to serve os [

” and invites officers to submit resumes.

e E-resume SF 1‘ep01!s !iated September 6, 2013, March 10, 2014, April 10, 2014,
May 5, 201 ay /, 2014, May 13, 2014, May 29, 2014, June 6, 2014, August 12, 2014,
Auoust 19, 2014 and December 9, 2014, show that the applicant applied for a variety of

areene po"wl well as those advertised in the above-
1Ste s. He noted that he was 1n Dillet mismatch _ B

m dated August 19, 2014, and later were endorsed by his supervisor at the time.

%med May 16, 2014, the Response Ashore Assignment d

another officer had been assigned

e
. cplicd, a him to keep the applicant in mind
I

for other positions.

The applicant argued that the contents of his IMs should not have been used against him

because they [N~ 25 his CO noted. The applicant alleged that these “per-
sofE vcre based on his religion andifillics S Coast Guard discriminated

st him on the basis of his religion and political [Ilion. He argued that he [ ENEGEGNG_G
to support the CJjjjjjjll s political agenda on a personal and private basis.

The applicant stated that the retaliation he suffered c GGG
I - and the Department of Veterans Afllllas awarded him a servjjjj
N i ti0n Of service-connection

1s additional evidence that the actions taken against him were retaliatory. To sup 1s claim,
the applicant submitted the following me M ds:

e Medical notes dated September 3, 2015, state that the applicant was diagnosed with an

F afrellll sought treatment for . hich e
uted to being a victim of retaliation for filing a sexual assault report, pulﬁ humil-
I

iated, and demoted in rank.

e Medical notMvember 24, 2014, state that the applicant sought co
I due to 1on by his chain of command and planned ﬁire the next year.

; T |1le cu‘cumslance problem.”

artment of Veterans g!!au‘s a!wsed the

L
all requested relief. He also state!

-ant relief i11

should aSK the IG togh e s : lower complaint, which, he alleged
woul dilostantiate h1s 11S.
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I RO | C Y
S

I
Militar p A ct

I
The Militarj D Iower Protection Act, codified at 10 U.S.C. § 1034, states the

following in pertinent part:

ﬂctio person may take (or threaten to take)
an unfavora rsonnel action, or withhold Wn to withhold) .
%prisal against a member of the armed forces for making or preparing or being per-

ng or preparing--

I o munication to a Member of Congress or an Im
' I
o e ——— e O Prevred

to be made) to--

(i) a Member of Congress;

I ~ < neral (as defined in subsection (i) or any other Inspector
[ General appointed under the I'jEEE" G N °C;
] (iif) a member of a Department of IR audit, inspection, investig_
[ I 1 forcement organization;

(iv) any person or organization in the chain of command;

. (v) a court-martial proceedir“

I U A U A SRS TS o e
established administrative procedures Tor suc communications; or -

(C) testimony, or otherwise parl* or assisting in an investigation or proceeding
related to a communication under subparagraph (A) or (B), or filing, causing to be filed,

participating in, or otherwise assisting in an action brought under this section.
ions copemmmed for purposes of this secti i pro-
] ubsec all include any action prohib " uding
any of the following: [
(i) The threat to take any unfavorable action.

hholding, or threat to withhold, any favorable action. ]
] i in the duties or

ber's ra_
“d to any retaliatory ENMM

edge) taken by one or more subordinates

nducting of a retaliatory investigation of a W

@’ means an investigation reqL_
NLGEL TN T BTy purpose of ichi i
' g a protected m

Ing In this paragraph shall be construed to limit the ability of a commander to

nspector general, or a judge advo-
ene the gi itian 0 a2 member of the armed forces for an
y duct or Tor a matter unrelated to a protected communica-

cate g
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[ ] ] i ] i I efense against an allegation that a

of allegations of prohibited personnel actions.--(1) If a
es submits to an Inspector General an allegation that a personnel action
prohibited by (b) has been taken (or threatened) against the member with respect to a
communication described in paragraph (2), the Inspector General shall take the action required

under paragraph (4).
his paragraMmunication in wigd

armed force lains of, or discloses information that the member reaso

I of, any of the following:

ﬂviolaﬂon of law or regulation, including a law or regulation prohibitim
, or other sexual misconduct in violation o_
* Uniform Code itary Justice), sexual harassment,
or unlawrtul discrimination. T

(B) Gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial
and specific danger to public health or safety.

I, < of the armed forces or employee of the Federal Govern-
ment that indicates a determination or i i ous bodily injury to mem-
t that indicates a det t kill bodil t
B bers of the armed forces or civilians or dama‘itary, Federal, or civilian pr_
I

Use of Government Communications Equipment

I The Department of Homeland Securijjjjiilifanagement Directive
hat “[e]mployees do not have
any right to nor expectation of privacy while using any Government office equipnjiiilincluding
Internet or email services. Furthermore, Uil ernment office equipment, for whatever pur-
pose, is not secure, private, or anonymous.” And section VI.G.6. prohibits “[c]reating, copying,
or transmitting any material or communication that is illegal or offensive to fellow employees or
to the Wpeec.terial that ridicules otth, religion,
color, sjjsability, national origin, or sexual orientation.” -

COMDTINST 5375.1D, Limited Personal Use of Government Office Equipment and
Services, allows a m%ake minimal personal use of Government Office EqUill N

I prohi all times and warns of adverse administratiggggr criminal consequenc-

esf
p fellow employees m
hat results in the adverse treatment of a

gainst a person, a
the offender’s
e, or sexual orientation and which
f intimidating

nual, COMDTINST M1600.2, pro-

plrticle 1.D.
hibits “[cJomitting any intenti i t or speech, when on duty, when in
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- A | ation, when utilizing a government
communications system, or when co another
which: il o: in part, by the offender’s bias against the race, color, sex,
religion, nati < < Ua! orientation of a person or persons.”

]

Sexual Assault and Sexual Harassment

w PrSEEEENCnd Response_Manual. COMDTINST
M1754.10D, pro hecklists of steps that unit commands must takmt-

I - cKist #1 provides steps concerning the victim and requires the command
inter alia, to notify CGIS and consult the SARC. Checklist #2 provides d
Weck]ist #3 concerns the “Command Cli

and sta a, discourageﬂip, remind members that discussion

e
of the incident could compromise the irji N o may have knowl-

edge of the events leading up to or surrounding the incident to fully cooperate with any investiga-
tion.”

-
RelllR Officer from Primary Duties |l R

Avrticle 1pmiigllhe Military Assignments and Authorized Absences Manual, COMDT-

INST M1000.8A (“Assignments Manual”), states that an “officer may be considered for perma-
nent removal from primary duties under the following circum
I i mary duties such that their performan il ificantly hinders missi gl
N 110" mally at least six months),
it becomes clear to the command that the officer has neither the ability nor desHllill perform
assigned duties, or (3) The officer’s actiorjjjiilijantly undermine their leadership authority.”

Article 1.F.2.d. of the Assignments Manual states that a CO may temporarily remove an
officer mﬁes aiiCO’s discretion at any tmnes that the
requirer ot Article 1.F.2.b. have been met. The CO must submit an and_inform the
officer of the “process and the way forward.” PSC makes the fijjjjjdecision o anent
removal from primary duties.

_’ - I

ticle 5.A. of the -e“ valuations,m,
COMD es a CO or high i © 2"

SOER foll including performance or conduct result-
ing in the offic
martial

ent; before an officer’s consideration bv a selection board or pan-
ER In his record; and “to document signiﬁ*storical perf

n when a previous OER was pre-
B <iaies o AR

is always considered “derogatory” and so the rules for

derog-atory ERs, wwndum,” must be followed.
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Under Article 5.A.7.c. of the Officer Manual, “Derogatory Reports,” any SOER that doc-
uments an officer’s removal from primary duties is derogatory and must state the following in
block 2: “Per Article 5.A.7.c. of Officer Accessions, Evaluations, and Promotions, COMDTINST
M1000.3 (series), this OER is a derogatory report.” Article 5.A.7.c.(2) states that the reported-on
officer is allowed to submit an Addendum for any derogatory report “to explain the failure or
provide their views of the performance in question.” The Addendum is forwarded up the rating

chain for additional comment and endorsement before being entered in the officer’s record with
the SOER.

Under Article 5.A.7.e. of the Officer Manual and Article 5.A.C. of the OER Manual, a
reported-on officer may file a Reply to any OER to include “performance-oriented comments.”
Like an Addendum, a Reply is forwarded up the rating chain for additional comment and
endorsement before being entered in the officer’s record with the SOER.

Article 5.A.2.e. of the Officer Manual, “Rating Chain Exceptions,” states that if a mem-
ber of a rating chain is unavailable or disqualified, a substitute shall be designated, and paragraph
(2)(b) defines “disqualified” as follows:

“Disqualified” includes relief for cause due to misconduct or unsatisfactory performance, being an
interested party to an investigation or court of inquiry, or any other situation in which a personal
interest or conflict on the part of the supervisor, reporting officer, or reviewer raises a substantial
question as to whether the reported-on officer will receive a fair, accurate evaluation.

Article 5.A.7.f.11. of the Officer Manual provides that the rating chain shall not “[d]is-
cuss reported-on officer’s performance or conduct which occurred outside the reporting period
except as provided in Article 5.A.3.c. of this Manual.” This same restriction appears in Article
2.B.11. of the OER Manual except that the reference has been corrected to Article 5.A.3.e. of the
Officer Manual.

FINDINGS AND CONCLUSIONS

1. The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552.
The application was timely filed within three years of the applicant’s retirement.°
N
2. The applicant requested an oral hearing before the Board. He claimed that he
should receive a hearing pursuant to the Military Whistleblower Protection Act, 10 U.S.C.
8 1034(g). The provisions of § 1034(g), “Correction of records when prohibited action taken,”
are inapplicable because they apply only when the 1G has issued a report finding that a prohibited
action has been taken. Instead, 33 C.F.R. § 52.21 applies, and pursuant to that rule, the Chair
denied the applicant’s request and recommended disposition of the case without a hearing. The
Board concurs in that recommendation.©

9 Detweiler v. Pena, 38 F.3d 591, 598 (D.C. Cir. 1994) (holding that, under § 205 of the Soldiers’ and Sailors’ Civil
Relief Act of 1940, the BCMR’s three-year limitations period under 10 U.S.C. § 1552(b) is tolled during a member’s
active duty service).

10 Armstrong v. United States, 205 Ct. Cl. 754, 764 (1974) (stating that a hearing is not required because BCMR
proceedings are non-adversarial and 10 U.S.C. § 1552 does not require them).



Final Decision in BCMR Docket No. 2017-056 p. 29

3. The applicant alleged that his removal from his primary duty as the XO of a cutter
on January 23, 2014, the SOER documenting his removal, and his subsequent reassignment, inter
alia, are erroneous and unjust. In considering allegations of error and injustice, the Board begins
its analysis by presuming that the disputed information in the applicant’s military record is cor-
rect as it appears in his record, and the applicant bears the burden of proving by a preponderance
of the evidence that the disputed information is erroneous or unjust.!! Absent evidence to the
contrary, the Board presumes that Coast Guard officials and other Government employees have
carried out their duties “correctly, lawfully, and in good faith.”'? In addition, to be entitled to
removal of an SOER, an officer cannot “merely allege or prove that an [SOER] seems inaccurate,
incomplete or subjective in some sense,” but must prove that a disputed SOER was adversely
affected by a “misstatement of significant hard fact,” factors “which had no business being in the
rating process,” or a prejudicial violation of a statute or regulation.’?

4. As explained below, the Board finds that the applicant has not proven by a pre-
ponderance of the evidence that he was retaliated against because he relayed a seaman’s report of
sexual assaults and sexual harassment; because of any complaint about CGIS; or because of his
later complaints to the I1G and his congressional representatives. While the report of sexual
assaults and sexual harassment happened first in time, he has not substantiated a proper nexus
proving retaliation because the preponderance of the evidence shows that his prior CO’s obstruc-
tion of CGIS’s investigation of the seaman’s report, the applicant’s seeming complicity in that
obstruction, and CGIS’s discovery of prohibited IMs he had been sending on Government
equipment caused his removal from primary duties and preparation of the SOER. Nor has the
applicant shown that his removal or the SOER were caused or affected by religious or political
discrimination. To clarify matters, the Board has first made findings of fact about the events
before making findings of law addressing the applicant’s arguments and allegations.

Findings of Fact About Events

5. Seaman’s Report and First CGIS Investigation: The record shows that on May
23, 2013, while the applicant was Acting CO, a VA brought a female seaman to him to make a
report. After the applicant made certain that the seaman wanted to make an unrestricted report,
the seaman told him that at least seven different crewmembers had either sexually assaulted or
sexually harassed her. The applicant initially followed the checklist in Enclosure 3 of the Sexual
Assault Prevention and Response Manual, COMDTINST M1754.10D, and so consulte
SARC and reported the matter to CGIS and to the Chief of Operational Forces, who was above
the CO in his chain of command. The Chief of Operational Forces thanked him and notified the
Area Chief of Staff and legal office. Based on the seaman’s report of multiple offenders and
incidents, CGIS began a criminal investigation and, according to the applicant, one of the seven
accused crewmembers admitted to having assaulted the seaman the very next day. According to
a CGIS report, crewmembers informed CGIS agents investigating the seaman’s allegations that
on Jupe 3. 2013, the CO at the time (“prior CO”) had told the crew that they did not have to
coope”h the CGIS investigation. The CO’s advice to the crew violated the requirements of

1133 C.F.R. § 52.24(b).

12 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. CI.
1979).

13 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259
(Fed. Cir. 2002).
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I\ S and must “[a]dvise those who may
have knowledge of the events leading ding the in

any invi Y | 3. the CO noted that the Area legal team was “spooled up”
about his adviillEEEEEEEEEEE: /. 2013, the applicant admitted to CGIS that he was pre-
sent when the CO /IR d the crew that they did not have to cooperate and claimed to be too
busy for an interview. On June 8 and 11, 2013, the applicant sent IMs referring to the CGIS

agents as “goons” and indicating that he was avoiding being interviewed by CGIS. There is no
documwicar—:o at the time_complained to the Area
Command about GIS was conducting the investigation of the sea . [ ]

]
6. Command Climate Investigation: On May 30, 2013, tEEEEE—
to conduct an administrative com

d “created a

whethe ronment accepting of sexual assault
and sexual harassment.” Captain X was e allegations of sexual
assault, not to interfere with the criminal investigation, and to stop his investigation immediately
if anyone made an allegation of sexual assault. The record shows that Captain X failed to follow
these directio NG Cc\vmembers for their opinions of the seaman and her VA,
as N i nVvestigating their character and tr INesSEEER( imiting his questions to the

Il and climate. Many of the crewmembers tollllin X that the CO and NN
and adamantly pyyyilithe crew about policies regarding alcohol abuse, sexual assault, and

sexual harassment. On June 14, 2013, Captain X reported that the command climate was posi-
tive. The ROI shows that CGIS agents disagreed with his a
I vith the crewmembers had revealed llices of alcohol abuse/ i NG
. unreported sexual assaults,
unreported sexual harassment, victim blaming, and an isolationist policy in regaflllll ‘outside
the lifelines’ unit partnerships.” When t/jjiilifnt submitted a FOIA request for Captain X’s
report in 2015, his request was initially denied by the Area Command, but he later received it.

nd [Btioation: On June 11
accuse at the time with obstruction of justice, in violation of Article 134 o niform
Code of Military Justice, because the CO had advised the crew on Jujiij, 2013, that did not

have to cooperate with the CGIS investigation of sexual assault and sexual harassment aboard the
cutter, instead of encou em to do so. His advice violated the requirements o  EEEEE
| igation intjjilij CO’s alleged obstruc-

ief of Staff

tion

T e present w
crew th had not contrad EEEE:. hc

avoided b rds, he “talked over and interrupted them

constantly” wh

target o ultimately CGIS concluded that he hWn complicit in his prior
stice. [ ]

Pursuant (VRSN

obstruc date, CGIS agents searched and seized Government
equipgent assigned had retired at the end of June 2013.
On N®¥mber 27, 2015*E€GIS i IMs extracted from their Government
equipm es Section. CGIS received 137 pages of the applicant’s
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I A | they contained over 20,000 chats,
which “range from general USCG of jj A sparaging
comme N <2 vior/misconduct, disrespect toward semior officers, and
unauthorized [ c:ininal investigation.” CGIS agents also found that the
applicant’s messag{lllEd from June and July 2013 showed that he had obstructed the CGIS
mvestigation into the seaman’s allegations of sexual assault and sexual harassment. CGIS sent

40 of the 137 pages to the icant’ v CO for review in January 2014. In March 2014, pur-
suant t red IRges and thenWed by
his CO, but he di submit them into evidence. [ ]

|
9. Aiﬁlicant’s Removal and SOER: After reviewing the 40d

ry 23, 2014, the CO removed him {1
their ¢ showed that plicant’s actions had “significantly

o
undermined” his leadership authority asiiii I (osc confidence in the

applicant’s judgment, leadership, professional conduct, and adherence to the Coast Guard’s core
values. The CO stated that the IM’s showed that applicant had used his Government equipment
to express dis| G | disrespect toward superior officers and to discuss an open
cri N stigation with members of the Cofllliard I not authorized to receive the
B ation. The CO prepared the SOER to docum{Jllll applicant’s removal frd EEG_g
duty pursuant tcjjjj il A.7 .c. of the Officer Manual and signed it on February 26, 2014. He
assigned the applicant mostly high marks of 6 and 7 but a standard mark of 4 for “workplace
climate”; low marks of 3 for “judgment,” “responsibility,”

I “unsatisfactory performance/conduc{ilillllotential for increased i NEG_——
I\ | dendum to the SOER, mak-
ing many of the allegations made in his application to the Board, including an arcjiillt that his
rating chain should be disqualified from |Jjjjjiiilij the SOER because he had complained about
them to the IG and his congressional representatives. The CO and Reviewer forwarded it with
endorsements affirming the correctness of the SOER. On June 4, 2014, the applicant submitted

an OElmlly thijiillhe allegations, and the Cjjuetaataay ded it with

endorscjjjjjijs brietly reattfirming the correctness of the SOER. m
i

10. Change in Transfer Orders: Following his removal from the cutter, the appli-
cant’s prior orders to a illet as a liaison to anothel military service were car

I s tcp receive@fimanent transfer orders

] af | advertised 1 =s
2014— the XO of thejjj} N ~d

numerous cted for them. However, he “fleeted up”
to serve as the
of the

was denied. He lequested letuemﬂ voluntarily retired on
ed with an [ N

omplaints: After his removal but before receiving the
to his congressional representatives
Jarsear £fa i of command for reporting a sexual
he Department and ultimately to the Coast Guard for

assault,
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I O 2 it on the IG’s hotline accusing his
chain of command and CGIS of retaliatiji i 2 scxval o
ful searji R s primary duties. The IG’s office apparently reviewed the
matter but de (S \ cstigation. On February 20, 2015, the applicant applied
for relief to the PRIEEEEEE- statement from his prior CO strongly endorsing his request and a
statement from the Base SARC stating that the applicant had shown him an IM that the applicant

had sent him and that it was unethical and contrary to policy for CGIS to have reviewed and used
their c he J I rcquest based in part on laration
from the CO reaf g the accuracy of the SOER and in part onan e [

I he M\WPA. -
PN, () licant’s Arguments .
.

e ———
12. Protected Communicati (il - P icant that under the
Military Whistleblower Protection Act, 10 U.S.C. § 1034 (hereinafter, MWPA), his relaying of

the seaman’s report of sexual assaults and sexual harassment to CGIS and to his chain of com-
mand constit i »ication” and that the MWPA prohibited his rating chain
andE  retaliating against him for relayijiiill sct. Likewise, the applicant’s

' aints to his congressional representatives andiiiiiilile 'G were protected ciil
under the MW iy IlllBoard notes that the applicant also alleged that he made complaints

about CGIS in the summer of 2013 that were “protected communications” under the MWPA.
The record before the Board shows that the applicant complai
I its in July 2013, but complaints to fijiilloutside the chain of coyjj NN
I (= no evidence showing that
he or his prior CO made a “protected communication” to the Area Command abo IS in the
summer of 2013 by reporting CGIS age/iiip'ating the law, mismanaging their investiga-
tions, grossly wasting funds, or abusing their authority to the Area Command or any other author-
ity listed in § 1034(b)(1)(B) of the MWPA, but such a complaint would have been a “protected

com. is———

13. Second Investigation Not Retaliatory: The Board jjjjis that the aﬂant has
not proven by a preponderance of the evidence that his chain of command or CGIS initiated the
investigation of the ob of Justlce allegations in retaliation for the applidiil N
xual assajjjind sexual harassment.

ucted for the pri . ish-

ing, haras rces for making a protected communica-
tion.” The rec
CGIS vestigation for the purpose of assesging the CO’s obstruction of

ation. The Area Command initiated the sec estigation o

agents that the C advised the
| instead of ¢

to or surrounding the incident to fully cooperate with

any i tigation,” INST M1754.10D. Therefore, the
Boar ds that CGI ecoﬂ' i'g ] mm the CO’s obstruction of CGIS’s first
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investigation resulted from and was fully justified by the CO’s advice to the crew. CGIS’s inves-
tigation of obstruction of justice was not retaliatory and was not prohibited under the MWPA 24

14.  Search Legal and Not Retaliatory: The Board finds that the applicant has not
proven by a preponderance of the evidence that the search and seizure of the Government equip-
ment assigned to him was retaliatory or unlawful. As explained below, probable cause was not
required to conduct the search because the applicant had no reasonable expectation of privacy
with respect to his IMs. And even if probable cause had been required, the CGIS agents had
probable cause to conduct the search; the CO was authorized to allow them to conduct the search
based on oral statements; and no law prevents a CO, when taking administrative action, from
considering evidence that might be inadmissible at court-martial.

a. No Reasonable Expectation of Privacy: The Board finds that the appli-
cant had no reasonable expectation of privacy with respect to messages he sent from the Gov-
ernment equipment assigned to him and so CGIS did not need probable cause to conduct the
search. Rule 314(d) of the Military Rules of Evidence, titled “Searches not requiring probable
cause,” states that “Government property may be searched under this rule unless the person to
whom the property is issued or assigned has a reasonable expectation of privacy therein at the
time of the search” and also “whether a person has a reasonable expectation of privacy in gov-
ernment property issued for personal use depends on the facts and circumstances at the time of
the search.” The Department’s Management Directive 4600.1, which applies to military mem-
bers as well as civilian employees of the Coast Guard,* states in section VI.D. that “[e]mployees
do not have any right to nor expectation of privacy while using any Government office equip-
ment, including Internet or email.” The applicant argued that he had a reasonable expectation of
privacy under United States v. Long, 64 M.J. 57 (C.A.A.F. 2006). In that case, the defendant’s
unauthorized computer use had been found during a search, rather than routine monitoring, and
the warning the defendant had received upon logging onto her Government computer addressed
only monitoring and did not mention “search.” “[I]n light of the particular facts of this case,” the
court in Long concluded that the defendant had had a reasonable, subjective expectation of priva-
cy.1® In the applicant’s case, however, the warning he repeatedly acknowledged when logging on
expressly states that his communications were subject to search, not just monitoring; that they
could be inspected and seized at any time; and that they could be disclosed or used for any
authorized purpose. Because the applicant had no reasonable expectation of privacy with respect
to his communications on his Government equipment, his CO and CGIS were not legally
required to have probable cause to search and seize it.

b. No Privileged Communications to SARC or Chaplain’s Assistant: The
applicant has not proven by a preponderance of the evidence that CGIS or his new CO improper-

14 The Board notes that the applicant repeatedly claimed that his new CO told him “there is no investigation.” The
claim is unproven but, assuming it is true, the Board cannot conclude thereby that the CO was intentionally
misleading the applicant. The record shows that the CO did not actually receive the ROlI—just 40 pages of the
applicant’s IMs—and the CO may have meant that he had no ROI to show the applicant; that the applicant was not
the subject of the investigation; or that there was no ROI to show him because the investigation was still open.

15 COMDTINST 5375.1D notes in paragraph 1 that it “refines the policy on personal use of government office
equipment and services by all Coast Guard (CG) personnel (military or civilian) and contractors (under CG contract)
in accordance with [Management Directive 4600.1 and other DHS directives].”

16 1d. at 63, 65.
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all d the chaplain’s assistant. First and
p

.
foremost, the applicant’s IMs to the S/ E:p!2in’s ass

- ]
were M DUt pursuant to his performance of duty in responding to the
seaman’s rep I scxual harassment. Therefore, only the seaman herself—

the person seeking I 0——could claim the privilege under Rules 503, 513, and 514 of the
Military Rules of Evidence. Second, even if the applicant could claim a privilege with respect to

his IMs to the SARC and the chaplain’s assistant, CGIS could not feasibly have searched the
applic strul v stice without reviewing all of the IMs,
and only the use ileged communications as evidence against the E |

I ohibited. And finally the Board notes that, while IMs to the SARC and the
chaplain’s assistant were apparently in the 137 pages of IMs reviewed by CGd
Mn that those IMs were in the 40 pagetim“

C. Probable Cause IIIEEEEGEGEGEGNGNGGN-once of the evidence

shows, however, that the applicant’s CO and CGIS did have probable cause to search and seize
his Government equipment from his stateroom. CGIS was investigating an allegation of obstruc-
tion of justiccll G- C2Use he told the crew that they did not have to cooperate
wi IS investigation of allegations of IR oS scxual harassment, and the
Ellcant, as second in command, had witnessed th{illlllliction and done nothin{ G
After being ask(jjjijjiilllc CO’s advice on June 7, 2013, and admitting that he had witnessed it,
he avoided being interviewed. And when being asked about the obstruction by CGIS agents on
June 15, 2013, he called COMDTINST M1754.10D “some o
I -nd (in his own words) “talked over [lllterrupted them consta i N
N 0 rior CO’s obstruction of jus-
tice might be found in the applicant’s own IMs, as well as the prior CO’s, and had jlllble cause
to search the Government equipment assi (il applicant, which he kept in his stateroom on
the cutter. With no “protected communications” showing that the applicant complained about
how CGIS was conducting the investigations before the search and seizure of his Government

equipm%m BQlfinds that he has not p#ance of the
evidendjjik the search and seizure of the Government equipment assigned to him V\ﬁtaliato-

ry, a “fishing expedition,” or conducted without probable cause. [ ]

Authorized Search: The applicant has not proven b ]
' ized the IS agents to search and

ve it signed

6012, h . CO, and under _e) of

the Milita utter, such as the new CO, may authorize

CGIS agents to

CO ma n of probable cause to search on ora ents. Therefore, even
f mct to his Gl

the CGIS agents t ch and seize
s madie by (AR

gbited: Under Rule 315(h)(4) of the
search warrant had been required, “the execution of a

signing

Militar
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search warrant affects admissibility only insofar as exclusion of evidence is required by the Con-
stitution of the United States or an applicable Act of Congress.” The Board knows of no consti-
tutional or statutory requirement that prohibits a CO from considering evidence that might be
inadmissible at court-martial due to the lack of a search warrant when deciding to administrative-
ly remove an officer from his duties or in preparing an SOER. In fact, a CO may even punish a
member at mast based on evidence that would be inadmissible at court-martial under the Military
Rules of Evidence because of the lack of a search warrant.!” Similarly, although the search of the
applicant’s IMs by CGIS was not retaliatory, even if it had been, CGIS’s violation of the MWPA
by conducting a rejjipry search would not have legally prevented the new CO from taking
appropriate administrative action based on evidence illegally collected by CGIS.

15. Properly Removed from Primary Duties: The applicant has not proven by a
preponderance of the evidence that his temporary removal from his primary duty by his new CO
on January 23, 2014, or his subsequent permanent removal by PSC were retaliatory or based on
his religious or political beliefs. As he noted, Captain X concluded in June 2013 that the com-
mand climate of the cutter was positive, but officers may be removed from their primary duty if
their “actions significantly undermine their leadership authority.”'® The applicant was not
removed from his primary duty until after CGIS sent his new CO 40 pages of IMs that the appli-
cant had sent using Government equipment. Although the applicant alleged that hiSjjjjval was
discriminatory because the IMs reflected his political and religious beliefs, he did not submit the
I that they showedqillaraging homosexual [
I << U2| behavior/misconduct, disrespect toward senior officers, and unauthorized
disclosure of an ongoing criminal investigation.” This characterization of the IMs by CGIS is
presumptively correct.’® Such IMs constitute numerous violations of DHS Management Direc-
tive 4600.1; Article 1.D.3.c.(6) of the Discipline and Conduct Manual, COMDTINST M1600.2;
and COMDTINST 5375.1D, which authorizes limited personal il
lso prohibits discriminatory language in ajj i ons, including personal communi-
cations, on Government equipment and makes the use of such language punishable under Article
92 of the UCMJ. The applicant also complained that one of the 40 pages considered | N
I - st in a prior evaluation period, but no law or policy prevents an officer from
being removed from his pjllll based in whole or in part on performance that occurred
the evaluation period. Although the applicant claimed that these IMs were purely private,
new CO stated that the applicant’s actions in sending these IMs had “significantly undermined”
his leadership authority, and the Board agrees. The CO reasonably concluded that an officer who
repeatedly violates regulations by sharing racist and disrespectful views with other Coast Guard
members on Government equipment and who discloses sensitive information about an open
criminal investigation to people unauthorized to receive the information cannot be trusted to lead
a cutter’s crew and so lacks “leadership authority.”

16. SOER Should Not Be Removed: The Board finds that the applicant hasilill
a preponderance of the evidence that the SOER (including the Addendum and Reply
with the rating chain’s endorsementiils retaliatory or a product of religious or political bias.

17 MANUAL FOR COURTS-MARTIAL UNITED STATES, 2012 ed., page V-4.

18 Assignments Manual, COMDTINST M1000.8A, Chapter 1.F.2.b.(3).

1933 C.F.R. § 52.24(b); Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594
F.2d 804, 813 (Ct. Cl. 1979).
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As noted above, the Board will not correct a disputed SOER unless the applicant proves that it
was adversely affected by a “misstatement of significant hard fact”; factors “which had no busi-
ness being in the rating process,” such as retaliation or religious discrimination; or a prejudicial
violation of a statute or regulation.?®  And in BCMR Docket No. 151-87 (and many similar cases
since), the Board found that even if a correction is required, an entire OER should “not be
ordered expunged unless the Board finds that the entire report is infected with the errors or injus-
tices alleged; unless the Board finds that every significant comment in the report is incorrect or
unjust; or unless the Board finds it impossible or impractical to sever the incorrect/unjust materi-
al from the appropriate material.” As explained below, the Board finds that one comment in the
SOER constitutes a misstatement of the law and should be removed on that basis, but there are
no grounds for removing the entire SOER.

a. SOER Not Retaliatory: The applicant has not proven by a preponderance
that any of the marks or comments in the SOER or the rating chain’s endorsements of his
Addendum and Reply were retaliatory for any of the applicant’s protected communications. An
SOER documenting his removal from primary duties was required by Article 5.A.3.e.(1)(b) of
the Officer Manual, COMDTINST M1000.3A. In addition, the applicant’s IMs, as characterized
by CGIS and the CO, justified the low numerical marks for judgment, responsibility, and profes-
sional presence and the CO’s comparison scale mark. Comments supporting the low marks were
required by Article 2.F.2. of the OER Manual. The descriptions of the applicant’s IMs by CGIS
and the CO are presumptively correct, and the applicant has failed to rebut that presumption.?
Therefore, the preponderance of the evidence shows that the rating chain’s preparation of the
SOER was required by policy and properly based on his misconduct as evidenced in the 40 pages
of IMs that the CO received from CGIS.

b. SOER Not Discriminatory: The applicant complained that the SOER
comment that he “must align personal beliefs and values with CG direction and core values”
proves that his rating chain discriminated against him based on his political and religious beliefs.
As noted in finding 15, above, however, the applicant’s IMs reflect not only his own personal
opinions but numerous violations of DHS Management Directive 4600.1, Article 1.D.3.c.(6) of
the Discipline and Conduct Manual, and COMDTINST 5375.1D, which prohibit discriminatory
language even in personal communications using Government equipment. Nor has he submitted
the IMs to show that they reflect his religious or political beliefs. As a Coast Guard officer, the
applicant was required to adhere to and uphold the Coast Guard’s policies and core values of
honor, respect, and devotion to duty in the performance of his duties, which included his use of
Government equipment even for IMs to friends. And so the SOER comments that he “demon-
strated lack of support of CG policies” and “failed to adhere to CG core values” in his IMs are
proper and accurate. But an officer is not legally required to align his actual personal beliefs and
values with Coast Guard policy and values. He may hold contrary beliefs and values, as long as
they are not reflected in his performance of his duties, including his communications to other
members on Government equipment. Therefore, the Board finds that the phrase “must align per-
sonal beliefs and values with CG direction and core values™ should be removed from the SOER
because it inaccurately states the legal requirements. But the inclusion of this phrase in the

20 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259
(Fed. Cir. 2002).
2133 C.F.R. § 52.24(b); Arens, 969 F.2d at 1037; Sanders, 594 F.2d at 813.
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SOER does not persuade the Board that the CO removed the applicant from his primary duty
based on his religion or politics or prepared the SOER based on his religion or politics. The pre-
ponderance of the evidence shows that the SOER marks and comments were based on the appli-
cant’s repeated misconduct in using Government equipment to send prohibited IMs showing not
only racist, discriminatory language, but also disrespect toward superior officers and inappropri-
ate discussion of open criminal investigations with personnel not authorized to receive the infor-
mation. Therefore, the applicant has not proven by a preponderance of the evidence that the
marks and comments in the SOER resulted from religious or political bias on the part of his
rating chain. Although the phrase, “must align personal beliefs and values with CG direction and
core values,” should be removed because it misstates the legal requirements of an officer, its
inclusion in the SOER does not persuade the Board that his CO removed or evaluated him on
illegal grounds and does not warrant removing the entire SOER from the applicant’s record.

C. Rating Chain Not Disqualified: The applicant has not proven by a pre-
ponderance of the evidence that his CO and the Area Chief of Operational Forces should have
been disqualified from serving on his rating chain and preparing the SOER. Under Article
5.A.2.e.(2)(b) of the Officer Manual, a rating chain member is “disqualified” if he or she has
been relieved for cause due to misconduct or unsatisfactory performance, is “an interested party
to an investigation or court of inquiry, or [in] any other situation in which a personal interest or
conflict on the part of the supervisor, reporting officer, or reviewer raises a substantial question
as to whether the reported-on officer will receive a fair, accurate evaluation.” The applicant
argued that his rating chain was disqualified because, after being relieved for cause, he wrote
letters complaining about them to his congressional representatives and filed a complaint with
the 1G. The Board is not persuaded, however, that under Article 5.A.2.e.(2)(b), an officer may
disqualify his own rating chain just by filing complaints about the rating chain after being
removed from his primary duty. The Board finds that the applicant has not proven by a prepon-
derance of the evidence that either his CO or the Area Chief of Operational Forces had been
relieved for cause, was “an interested party to an investigation or court of inquiry” within the
meaning of Article 5.A.2.e.(2)(b), or had a personal interest or conflict that raised a substantial
question as to whether the applicant would receive a fair and accurate evaluation when they
signed the SOER and their endorsements to his Addendum and Reply.

d. SOER Properly Referenced Past Performance: The applicant has not
proven by a preponderance of the evidence that the SOER is erroneous or unjust because his CO
considered and relied in part on an IM he sent in May 2013, before the evaluation period for the
SOER, when writing the SOER. Under Article 5.A.7.f.11. of the Officer Manual and Article
2.B.11. of the OER Manual, when writing an OER, rating chain members shall not “[d]iscuss
reported-on officer’s performance or conduct which occurred outside the reporting period,”
except as provided in the rules for SOERs.??> The rules for SOERs authorize preparation of an
SOER both to remove a member from his primary duties and “to document significant historical
performance or behavior of substance and consequence which were unknown when a previous

22 The reference to Article 5.A.3.c. in Article 5.A.7.f.11. of the Officer Manual should instead state Article 5.A.3.e.
because when the manual was revised in 2013, the articles were renumbered and the exception to the restriction on
discussing performance that occurred outside the reporting period, which appears in the rules for SOERs, was
renumbered as Article 5.A.3.e. However, the restriction on discussing performance that occurred outside the
reporting period except in Article 2.B.11. of the OER Manual, M1611.1A, issued in October 2013, correctly cites
Article 5.A.3.e. of the Officer Manual.
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OER was prepared and submitted.””® Nothing in the rules states that when removing a member
from his primary duties, the rating chain may not also consider and document historical perfor-
mance that was unknown to his rating chain when his previous OER was prepared, and there 1s
no evidence that the applicant’s prior CO had seen the IM at issue when he prepared the appli-
cant’s regular OER in June 2013. The new CO, who wrote the SOER, stated that all of the IMs
with inappropriate, discriminatory, or disrespectful language that he reviewed were dated during
the evaluation period for the SOER and that only one of the IMs he reviewed was sent earlier, in
May 2013. The CO stated that this earlier IM inappropriately referenced “potentially criminal
behavior.” But thejjjjiijR reports more than one such reference in the applicant’s IMs and also
states that he “inappropriately discussed open criminal investigations” with personnel not author-
ized to receive the information.?* As noted above, the new CO is presumptively correct in his
characterization of the applicant’s IMs, and the applicant has not submitted those 40 pages of
IMs to try to rebut that characterization in the SOER. The applicant has not proven by a prepon-
derance of the evidence that the SOER comment about “references to potentially criminal behav-
10or” 1s prohibited by the Officer Manual or the OER Manual even though one such reference
apparently appeared in an IM he sent in May 2013, before the start of the evaluation period for
the SOER.

17.  Change in Orders Not Retaliatory: The Board finds that the app|jjjjiij has not
proven by a preponderance of the evidence that PSC’s cancellation of his orders to serve as a
B o transfer to a JJjjjjjoillet were unauthor: |G
I cations, or a result of religious or political discrimination. The information in the
SOER provided PSC with significant negative information about the lack of judgment, responsi-
bility, and professional presence that the applicant had shown in sending prohibited IMs on Gov-
ernment equipment to fellow officers. The negative information in the SOER amply justified
PSC’s determination that the applicant should not be placed in the || N
lllposition he had been selected for in early || ] before the applicant’s CO received
the 40 pages of IMs and submitted the derogatory SOER. Likewise, the negative information in
the SOER justified PSC’s decision to issue the applicant transfer orders to a billet in a
where he would not be supervising hundreds of members even though it was a
billet normally filled by a [Jjjjjjj The applicant has not shown that the change m his ord#
unauthorized, retaliatory for protected communications, or a result of religious or political dis-
crimination.

18.  Voluntary Retirement: The applicant stated that he retired because of the alleg-
edly retaliatory actions taken by his chain of command and PSC. The applicant has not proven
by a preponderance of the evidence that any of the actions taken against him were retaliatory for
protected communications or a result of religious or political bias, however. Furthermore, the
Board notes that even if he had proven retaliation or religious or political bias, he would not be
entitled to reinstatement on active duty because he voluntarily requested retirement. In Wrig-

ates, 81 Fed. Cl. 369 (2008), the plaintiff had appealed his NJP for sending pornogra-
phy in emails from his Coast Guar puter on the basis that his punishment was too harsh.

23 Officer Manual, Article 5.A.3.e.

24 The Board notes that these SOER comments are somewhat supported by the statements of the applicant’s friends,
who acknowledged that he complained about CGIS’s investigation of the obstruction of justice and their search of
his Government equipment in the summer of 2013, during the evaluation period for the SOER.
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While awaiting a delayed resolution of his appeal, Wright submitted a request to retire because
his enlistment was ending and if his appeal were resolved unfavorably he might not have been
allowed to reenlist or extend his enlistment for the four more months of service he needed to
attain a twenty-year retirement.?®> The applicant’s request to retire was approved, and he was
retired about one month after his NJP was overturned. This Board had denied Wright’s request
for constructive service credit because his “choice to request retirement rather than to wait for the
outcome of his NJP appeal does not render his retirement involuntary.”?® In upholding the
Board’s decision, the U.S. Court of Federal Claims stated, “a decision to retire is not rendered
involuntary merely because the servicemember is faced with an undesirable choice.”?’

19.  Lack of IG Investigation: The Board finds that it has no authority to direct the
IG to reconsider the applicant’s complaint, as the applicant requested. Under 10 U.S.C. § 1552,
the Board is only authorized to correct the Coast Guard’s military records—not the IG’s. And
under the MWPA at 10 U.S.C. 8§ 1034(g), the Board may only ask the IG to gather additional
evidence if the I1G has already investigated the matter and issued a report substantiating that a
prohibited action was taken.

20. PRRB Decision: The Board finds insufficient grounds for removing the PRRB’s
decision from the applicant’s record. This Board considers every case de novo and is not an
appellate forum for the PRRB. While the Board does have the authority to remove the PRRB’s
decision from the applicant’s record and does not agree with the PRRB’s reasoning regarding the
applicability of the MWPA, the applicant has not shown that the PRRB’s decision fails to accu-
rately reflect that board’s reasoning. The applicant has not proven by a preponderance of the
evidence that the presence of the PRRB’s decision in his record constitutes an error or injustice.

21.  Commendation Medal and Wardroom Plaque Discretionary: The applicant
has not proven by a preponderance of the evidence that his command’s decision not to award him
a medal or a Wardroom Plaque upon his departure from the cutter constitutes an error or injustice
in his record. As the PRRB noted, no policy entitled the applicant to a medal or Wardroom
Plaque. Instead, medals and tokens of appreciation such as a Wardroom Plaque are discretion-
ary. Given the conduct that caused the applicant’s removal, the Board is not persuaded that the
CO abused his discretion by failing to recommend the applicant for an end-of-tour medal or to
award him a Wardroom Plaque for the cutter.

22. No Grounds for Paying Attorney Fees: The Board finds that the applicant is not
entitled to have the Coast Guard reimburse him for his attorney fees. The Board’s rule at 33
C.F.R. § 52.23(a) states, “Applicants may be represented by counsel at their own expense.” The
only exception to this rule, which applies to applicants whose claims of retaliation or discrimina-
tion have been substantiated in a report by the IG pursuant to the MWPA, does not apply in his
case.

% See Final Decision in BCMR Docket No. 2007-050.

% 1d.

27 Wright v. United States, 81 Fed. Cl. 369, 375 (2008), citing Cruz v. Dep't of Navy, 934 F.2d 1240, 1245 (Fed. Cir.
1991) (“This court has repeatedly held that the imminence of a less desirable alternative does not render involuntary
the choice made.”). See also Scarseth v. United States, 52 Fed. Cl. 458, 468 (2002) (citing Christie v. United States,
207 Ct. Cl. 333, 338 (1975), for its determination that “the exercise of an option to retire is not rendered involuntary
by the impending prospect of a less desirable alternative”).
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23.  Other Allegations and Arguments: The applicant made numerous allegations
and arguments with respect to the actions and decisions of CGIS, his chain of command, and
other officers. Those allegations not specifically addressed above are unsupported by substantial
evidence sufficient to overcome the presumption or regularity and/or are not dispositive of the
case.?®

24.  Conclusion. The applicant has not proven by a preponderance evidence that any
of the actions at issue in this case—including CGIS’s investigation of obstruction of justice and
search and seizure of his Government equipment, his removal from primary duties, his rating
chain Jljllll:tion of the SOER, PSC’s decision to change to his transfer orders, and his retire-
ment—were reprisal for his protected communications or based on his religion or political
beliefs. The only correction warranted is removal of the phrase “must align personal beliefs and
values with CG direction and core values” from block 10 of the SOER because it misstates the
legal requirement of a Coast Guard officer. No other relief is warranted.

(ORDER AND SIGNATURES ON NEXT PAGE)

2 33 C.F.R. § 52.24(b); see Frizelle v. Slater, 111 F.3d 172, 177 (D.C. Cir. 1997) (noting that the Board need not
address arguments that “appear frivolous on their face and could [not] affect the Board's ultimate disposition”).
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ORDER

The application of | NG USCG. for correction of his
military record 1s denied except that the phrase “must align personal beliefs and values with CG
direction and core values” shall be removed from block 10 of the Special OER dated January 23,
2014, so that the remaining sentence will end with the words “to contribute positively to CG.”

Apnl 27,2018






