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stated that he could have unknowingly ingested something containing marijuana during this ski-
ing trip. 
 
 The applicant stated that his commanding officer (CO) removed him from his position on 
April 27, 2012, because of the positive urinalysis.  The CO found that the applicant had been 
involved in a “drug incident”2 because he concluded that there was no “reasonable corroborating 
evidence to support a finding of innocent ingestion” and that the applicant’s assertions were 
“insufficient to overcome the evidence that is more likely than not that he knowingly ingested 
marijuana.”  Therefore, the CO initiated his separation processing. 
 
 The applicant stated that on August 15, 2012, he submitted a request to retire on Novem-
ber 1, 2013, which was the date he would have attained 20 years of active duty and been eligible 
to retire.  On August 30, 2012, he submitted a statement to the ASB maintaining his innocence.  
The ASB convened on February 5, 2013, and recommended that his appointment as a warrant 
officer be terminated, which would result in his discharge.  On April 17, 2013, he was notified 
that he would be separated with a general discharge no later than May 31, 2013.  When he was 
discharged on that date, he had accumulated 19 years, 7 months, and 16 days of active duty and 
was just 4 months and 14 days shy of retirement eligibility. 
 
 The applicant stated that he had accumulated a stellar record of service before his career 
was derailed by the urinalysis.  He pointed out that he had received high marks on his officer 
evaluation reports (OERs) after being appointed a warrant officer on June 1, 2010; that he had 
accumulated many laudatory Page 7s as an enlisted member; that he had completed numerous 
trainings and qualifications to further his career; and that he had received the following Coast 
Guard medals and awards during his career:  Commendation Medal; Achievement Medal with a 
Gold Star (denoting a second award of the medal); Commandant’s Letter of Commendation Rib-
bon with a Gold Star; four Good Conduct Awards; “E” Ribbon with a Gold Star; Presidential 
Unit Citation; Unit Commendation Ribbon; Meritorious Team Commendation Ribbons with two 
Gold Stars; Rifle Marksmanship Ribbon; Pistol Sharpshooter Ribbon; Sea Service Ribbon; 
Global War on Terrorism Service Medal; and a National Defense Service Medal.   
 

The applicant stated that even after the urinalysis, he continued to work very hard and 
received another excellent OER covering his service.  In addition, he had been taking college 
classes and received an Associate’s Degree in Applied Science on June 13, 2013, less than two 
weeks after his general discharge.  Finally, the applicant noted that he volunteers as a Big 
Brother for a 14-year-old boy.  He submitted a letter from an employee of Big Brothers/Big Sis-
ters stating that the applicant had been a volunteer since March 5, 2007, and that his “commit-
ment and time has been immeasurable.” 
 
 The applicant asked the Board to consider that throughout his career, “he selflessly and 
honorably served, but for one unfortunate incident in 201[2].  To this day, [he] fervently denies 
ever intentionally or knowingly ingesting THC” and “has maintained his innocence throughout 

                                            
2 COMDTINST M1000.10, Article 1.A.2.k. defines a “drug incident” as including the intentional use, wrongful 
possession, or trafficking of illegal drugs “as determined by the commanding officer.”  It notes that a “member need 
not be found guilty at court-martial, in a civilian court, or be awarded NJP for the conduct to be considered a drug 
incident.”   
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he was hesitant to describe his only likely opportunity for unknowing ingestion for fear of 
appearing to be ‘reaching’. … [He] described that he had gone on vacation to New Hampshire 
with his wife for a week starting on 24 February 2012.  He stated that while there they met some 
people (professional types – doctors, lawyers) skiing on the mountain and had dinner with them – 
that there was a lot of food and that he had also been drinking beer.  [He] stated that this was the 
only time he could think of that it was possible for him to have unknowingly ingested THC since 
he did not usually socialize much [at home], typically barbecuing or going out with a few select 
individuals. 

 
 According to the investigator, the applicant then asked why the command was not asking 
him to consent to urinalysis as policy allowed in case of doubt.  The investigator replied that that 
provision was usually exercised when the original evidence for illegal drug use was not a posi-
tive urinalysis. 
 
 On April 10, 2012, the investigator sent an email to a doctor at the Army laboratory.  He 
noted that the applicant had tested positive with a THC level of 35 ng/ml on March 20, 2012, and 
had “cited a window of opportunity for ‘unknowing’ ORAL ingestion during the week of 24 
February – 04 March 2012 (basically two weeks prior to the urinalysis date).”  The investigator 
asked if the applicant’s claim was plausible.  He stated that his own research suggested that the 
35 ng/ml result would only result from a more recent one-time ingestion or habitual heavy 
ingestion, but the applicant had “18.5 years of service so we want to be 100% confident in our 
recommendation.”  The doctor replied the same day, agreeing with the investigator’s assessment.  
She stated that “THC is detectable in the urine for 2 to 4 days on the average by smoking.  By 
ingestion it may be a little longer.  There is a marijuana brownie paper that shows an example of 
nanograms and detection time.”  The doctor sent him this paper by email on April 13, 2012.  She 
stated, “The most important parts are the graphs of the individuals’ GCMS results over time and 
the large table at the end.  You have to look under GCMS, but also keeping in mind their cutoff 
is at 5 ng/ml and ours is 15 ng/ml so the duration of positive is probably about a day longer for 
their study.” 
 
 The paper the doctor sent to the investigator is “Marijuana-Laced Brownies: Behavioral 
Effects, Physiologic Effects, and Urinalysis in Humans Following Ingestion, by Edward J. Cone 
and Rolley E. Johnson of the National Institute on Drug Abuse, Addiction Research Center, and 
Buddha d. Paul, Leroy D. Mell, and John Mitchell of the Navy Drug Screening Laboratory, pub-
lished in the July/August 1988 edition of the Journal of Analytical Toxicology.  The final table in 
the paper shows that after the five male test subjects ate marijuana-laced brownies with a dose 
equivalent to that of one marijuana cigarette, the mean number of hours until their last positive 
urinalysis, with a cutoff of just 5 ng/ml, was 149 hours (6.2 days) with a standard error of plus or 
minus 36.2 hours (1.5 days), and the longest was 223.5 hours (9.3 days).  When the test subjects 
ate marijuana-laced brownies with a dose equivalent to that of two marijuana cigarettes, the 
mean number of hours until their last positive urinalysis, with a cutoff of 5 ng/ml, was 156.3 
hours (6.5 days) with a standard error of plus or minus 49 hours (2 days), and the longest was 
346.8 hours (14.5 days). 
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 On April 27, 2012, the CO took final action on the report of the investigation and found 
that the applicant had been involved in a drug incident.9  He stated in his memorandum that the 
applicant’s urine had tested positive for THC at a level of 34 ng/ml; that the retest on April 3, 
2012, had resulted in a positive result of 36 ng/ml; that the applicant had hypothesized that he 
might have unknowingly ingested marijuana on or about February 24, 2012, but could not recall 
feeling any of the effects of marijuana; and that the applicant had denied using marijuana.  The 
CO stated that the urinalysis had been conducted properly and there was no evidence of tamper-
ing.  He stated that the result levels of 34 and 36 ng/ml significantly exceeded the cutoff of 15 
ng/ml and indicate that the applicant “ingested marijuana within several days prior to providing 
his sample” and “would have noticed the effects of this ingestion.”  The CO stated that although 
the applicant’s “service record lends some credibility to his assertions that he did not knowingly 
ingest marijuana, this consideration by itself, without any reasonable corroborating evidence to 
support a finding of innocent ingestion, is insufficient to overcome the evidence that it is more 
likely than not that he knowingly ingested marijuana.”  The CO noted that because of the drug 
incident, the applicant would be removed from his primary duties and processed for separation.10  
The CO also sent the applicant a memorandum informing him of the finding and of his removal 
from duties. 
 
 Because the applicant was removed from his primary duties, he received a Special OER 
dated April 27, 2012, as required by Article 5.A.3.2.e. of COMDTINST M1000.3.  On this Spe-
cial OER, he received primarily high marks of 6 in most of the performance categories but low 
marks of 3 for “Judgment,” “Responsibility,” “Professional Presence,” and “Health and Well-
Being,” which were supported by comments about the drug incident; a mark in the second spot 
on the comparison scale, denoting a “qualified officer”; and a recommendation against promo-
tion.   
 
 On May 2, 2012, the applicant submitted a request to retire on November 1, 2013, by 
which date he would have served twenty years on active duty. 
 

On June 6, 2012, the applicant submitted an OER Reply, expressing deep regret that his 
actions had negatively impacted his colleagues and that he had disappointed those who trusted 
him.  He acknowledged the test results but denied knowing how THC got in his system.  He 
stated that he must not have “use[d] common sense in paying attention to my surroundings[.] I 
did accidentally ingest THC on one occasion.”  The applicant’s rating chain forwarded his reply 
for inclusion in his record with the OER.  In his endorsement forwarding the reply, his reporting 
officer stated that the applicant’s claim of “accidental and unknowing ingestion is not plausible 
in light of the established detection window material provided to the Command by the Tripler 
Army Medical Center Forensic Toxicology Drug Testing Laboratory during the Administrative 
Investigation.”   

                                            
9 COMDTINST M1000.10, Art. 3.B.2., states that a CO will use the “preponderance of the evidence standard” when 
determining whether a drug incident has occurred and that a “member’s admission of drug use or a positive 
confirmed test result, standing alone, may be sufficient to establish intentional use and thus suffice to meet this 
burden of proof.” 
10 COMDTINST M1000.10, Art. 3.B.3.a., states that after finding that a drug incident has occurred, the command 
“will process the member for separation by reason of misconduct under Articles 1.A.10., 1.A.14., 1.A.20., or 1.B.17. 
of [the Military Separations Manual, COMDTINST M1000.4] as appropriate.” 
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intake of illegal drugs.”  PSC stated that after the applicant’s CO determined that he had incurred 
a drug incident, the Secretary approved the recommendation of a special board to terminate his 
appointment and the applicant received a general discharge in accordance with Articles 1.A.2.c. 
and 1.A.14.c(2)(h) of the Military Separations Manual.  PSC argued that the Coast Guard had 
properly and fairly processed the applicant for a general discharge after he incurred a drug inci-
dent. 
 
 Regarding the applicant’s request for an honorable discharge based on his years of honor-
able service, PSC stated that it “disagrees with this request but understands if the Board decides 
to upgrade to honorable characterization.”  However, PSC strongly disagreed with the appli-
cant’s request for retirement.  PSC stated that the applicant would only have qualified for retire-
ment if he had served on active duty through October 15, 2013, but he did not.  PSC stated that 
the Coast Guard did not rush the applicant’s separation to prevent him from qualifying for 
retirement, as it took well over a year to follow the separation procedures and to ensure a thor-
ough review and equity. 
 
 PSC concluded that the applicant had clearly violated the Coast Guard drug policy, and 
his claim of unknowing ingestion is not supported in the record.  PSC stated that those dis-
charged due to a drug incident normally receive a general discharge, but in this case, “PSC 
would certainly understand if the Board decided to grant the Honorable due to the nature of the 
applicant’s years of active service and uncertainty behind the knowing ingestion story.”  While 
the applicant had performed well, PSC argued that there are no grounds for awarding him retire-
ment since he was discharged pursuant to policy before he attained twenty years of active duty.  
PSC stated that allowing the applicant to receive a retirement for which he had not qualified 
“could start a dangerous precedent of allowing those who possibly could have intentionally used 
illegal drugs a federally funded retirement.” 
 
 PSC stated that it recommends that the BCMR grant no relief because the applicant’s 
general discharge accords with Coast Guard drug abuse policy, but –  
 

[t]he Coast Guard also acknowledges that this policy does not give equal weight to a member’s 
overall service record and/or the impact that this characterization will have on a member’s future.  
However, the standards for performance and honorable service is made clear when entering the 
service and through each member’s career. 

 
 APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD 
 

On December 12, 2014, the applicant responded to the views of the Coast Guard.  The 
applicant stated that PSC’s memorandum “does not take into consideration the totality of the 
circumstances in this matter.”  Given his honorable career, he argued, it “is unwarranted that one 
positive urine screen would permanently tarnish [his] military record affecting the rest of his life, 
especially when the circumstances of the failed urinalysis were circumspect [sic], at best.”  He 
argued that his nineteen years of “honorable service coupled with his post-service accomplish-
ments demonstrate why his separation from the Coast Guard was unduly harsh and a prima facie 
example of inequity.” 
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regulations.18  In this regard, the Board notes that the applicant has not alleged that he was 
deprived of due process in his discharge proceedings, and the record shows that he received all 
due process.  The record also shows that the Coast Guard acted with due caution and deliberation 
and so did not discharge the applicant until more than fourteen months after the urinalysis.  On 
the date of his discharge, however, he was not eligible for retirement because he had not yet 
completed twenty years of active duty.19  Nor was he eligible for separation pay because he had 
been a CWO for less than three years and was being discharged due to a drug incident.20 
 
 5. The applicant argued that his discharge in lieu of retirement is unjust because he 
was just a few months away from qualifying for retirement when he was discharged.  The Board 
is authorized to correct injustices, as well as errors, in applicants’ military records.21  For the 
purposes of the Board, “injustice” is sometimes defined as “treatment by the military authorities 
that shocks the sense of justice but is not technically illegal.”22  The Board has authority to deter-
mine whether an injustice exists on a “case-by-case basis.”23  Indeed, “when a correction board 
fails to correct an injustice clearly presented in the record before it, it is acting in violation of its 
mandate,”24 and “[w]hen a board does not act to redress clear injustice, its decision is arbitrary 
and capricious.”25  In this case, the Board finds that the applicant’s discharge is extremely unfor-
tunate, but it is not unjust.  Coast Guard policies requiring the expeditious separation of members 
involved in drug incidents, no matter how many years of honorable service they have, are fair 
and reasonable given that illegal drug interdiction is one of the primary missions of the Coast 
Guard.   
 

6. The Coast Guard stated that it would not object if the Board granted alternative 
relief by upgrading the applicant’s character of service on his DD 214 from general under honor-
able conditions to honorable given the more than eighteen years of honorable service he per-
formed before the drug incident and the impact the general discharge will have on his future 
employment opportunities and entitlement to veteran’s benefits.  However, the Discharge 
Review Board (DRB) has primary jurisdiction26 over the character of service on the applicant’s 
DD 214 and, upon inquiry, the BCMR staff learned that the applicant has a DRB case pending.  
Therefore, the Board finds that the applicant has not exhausted his administrative remedies with 

                                            
18 10 U.S.C. § 1165; 14 U.S.C. § 327; COMDTINST M1000.10, Art. 3.B.3.a.; COMDTINST M1000.4, Arts. 
1.A.10., 1.A.14.c(2). 
19 10 U.S.C. § 1293 (authorizing the Secretary to retire warrant officers with at least 20 years of active service). 
20 10 U.S.C. §§ 1165, 1174; 14 U.S.C. § 327 (authorizing the Secretary to prescribe regulations determining whether 
officers discharged “for cause” are entitled to separation pay); COMDTINST M1000.4, Art. 1.A.19. (denying 
separation pay to CWOs whose appointments are terminated within three years of appointment). 
21 10 U.S.C. § 1552(a). 
22 Reale v. United States, 208 Ct. Cl. 1010, 1011 (1976); but see 41 Op. Att’y Gen. 94 (1952), 1952 WL 2907 
(finding that “[t]he words ‘error’ and ‘injustice’ as used in this section do not have a limited or technical meaning 
and, to be made the basis for remedial action, the ‘error’ or ‘injustice’ need not have been caused by the service 
involved.”). 
23 Docket No. 2002-040 (DOT BCMR, Decision of the Deputy General Counsel, Dec. 4, 2002). 
24 Roth v. United States, 378 F.3d 1371, 1381 (Fed. Cir. 2004) (quoting Yee v. United States, 206 Ct. Cl. 388, 397 
(1975)). 
25 Boyer v. United States, 81 Fed. Cl. 188, 194 (2008). 
26 10 U.S.C. § 1551. 
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regard to this issue, and it should be dismissed without prejudice.  If the DRB denies the 
applicant’s request for an honorable discharge, he may re-apply to the BCMR regarding this 
issue. 
 
 
 

(ORDER AND SIGNATURES ON NEXT PAGE) 
  






