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APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD 

 

On June 16, 2014, the Chair of the BCMR sent the applicant a copy of the Coast Guard’s 

views and invited him to respond within 30 days.  The BCMR did not receive a response. 

 

APPLICABLE LAW AND POLICY 

 

Article 1.4.3. of the Personnel and Pay Procedures Manual (PPPM), PPCINST 

M1000.2A, in effect in 2012, states the following: 

 
The CO may authorize in writing for officers, Chief Petty Officers, First Class Petty Officers, and 

Second Class Petty Officers to sign forms and worksheets ‘by direction.’ These ‘by direction’ 

authorizations must be documented, and maintained locally in an authorization file to support 

future audit inquiries.  The authorizations are subject to the following restrictions: 

●  ●  ● 
● Only the CO/OIC may sign Adverse Administrative Remarks (CG-3307) entries.  However, 

[p]er CG Regulations (7-I-9.F), an officer, temporarily succeeding to command may sign as 

acting. 

 

FINDINGS AND CONCLUSIONS 

 

The Board makes the following findings and conclusions on the basis of the applicant's 

military record and submissions, the Coast Guard's submissions, and applicable law: 

 

1. The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552. 

 

2. Under 10 U.S.C. § 1552(b) and 33 C.F.R. § 52.22, an application to the Board 

must be filed within three years after the applicant discovers the alleged error or injustice.  The 

allegedly erroneous Page 7 in the applicant’s record is dated September 17, 2012.  Therefore, the 

application is timely. 

 

 3. The applicant alleged that a negative Page 7, dated September 17, 2012, was 

erroneously included in his PDR and was never meant to be part of his permanent record, but 

rather just used as a method to counsel the applicant. When considering allegations of error and 

injustice, the Board begins its analysis by presuming that the disputed information in the 

applicant’s military record is correct as it appears in his record, and the applicant bears the 

burden of proving by a preponderance of the evidence that the disputed information is erroneous 

or unjust.2  Absent evidence to the contrary, the Board presumes that Coast Guard officials and 

other Government employees have carried out their duties “correctly, lawfully, and in good 

faith.”3 

 

                                                 
2 33 C.F.R. § 52.24(b); see Docket No. 2000-194, at 35-40 (DOT BCMR, Apr. 25, 2002, approved by the Deputy 

General Counsel, May 29, 2002) (rejecting the “clear and convincing” evidence standard recommended by the Coast 

Guard and adopting the “preponderance of the evidence” standard for all cases prior to the promulgation of the latter 

standard in 2003 in 33 C.F.R. § 52.24(b)). 
3 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 

1979). 
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 4. Under 10 U.S.C. § 1552, the Board is authorized to “correct an error or remove an 

injustice” in any Coast Guard military record.  “Error” means a mistake of a significant fact or 

law and includes a violation by the Coast Guard of its own regulations.4  For the purposes of the 

BCMRs, “injustice” is sometimes defined as “treatment by the military authorities that shocks 

the sense of justice but is not technically illegal.”5  The Board has authority to determine whether 

an injustice exists on a “case-by-case basis.”6  Indeed, “when a correction board fails to correct 

an injustice clearly presented in the record before it, it is acting in violation of its mandate,”7 and 

“[w]hen a board does not act to redress clear injustice, its decision is arbitrary and capricious.”8 

 

 5. Article 1.4.3 of the Personnel and Pay Procedures Manual in effect at the time the 

applicant received the negative Page 7 states that only the CO/OIC may sign an adverse 

administrative remark but that an officer temporarily succeeding to command may sign as acting.  

There is no indication in the record that the Executive Officer was serving as the Acting CO 

when he prepared the disputed Page 7 and the CO’s memorandum strongly suggests that he was 

not.  Therefore, the preponderance of the evidence in the record shows that, at the time the 

applicant received the negative Page 7, the Executive Officer lacked the authority to sign it.   

 

 6. The applicant has proven by a preponderance of the evidence that the negative 

Page 7 dated September 17, 2012, should be removed from his record.  Not only was the 

Executive Officer not authorized to sign it, but the applicant’s CO, who did have authority to 

sign such a Page 7, has strongly supported his request to have it removed.  Accordingly, the 

applicant’s request should be granted by removing the disputed Page 7 dated September 17, 

2012, from his record. 

 

 

 

 

(ORDER AND SIGNATURES ON NEXT PAGE) 

  

                                                 
4 See Reale v. United States, 208 Ct. Cl. 1010, 1011 (1976) (“‘Error’ means legal or factual error.”); Ft. Stewart 

Schools v. Federal Labor Relations Authority, 495 U.S. 641, 654 (1990) (“It is a familiar rule of administrative law 

that an agency must abide by its own regulations.”). 
5 Reale v. United States, 208 Ct. Cl. 1010, 1011 (1976); but see 41 Op. Att’y Gen. 94 (1952), 1952 WL 2907 

(finding that “[t]he words ‘error’ and ‘injustice’ as used in this section do not have a limited or technical meaning 

and, to be made the basis for remedial action, the ‘error’ or ‘injustice’ need not have been caused by the service 

involved.”). 
6 Docket No. 2002-040 (DOT BCMR, Decision of the Deputy General Counsel, Dec. 4, 2002). 
7 Roth v. United States, 378 F.3d 1371, 1381 (Fed. Cir. 2004) (quoting Yee v. United States, 206 Ct. Cl. 388, 397 

(1975)). 
8 Boyer v. United States, 81 Fed. Cl. 188, 194 (2008). 






