


The irony of the Board’s procedural error, problematic in itself, is further punctuated by
its decision to decline the Applicant’s request for a hearing. In this case the Board
concluded that the Coast Guard did not provide the Applicant with sufficient process; yet
the Board denied a request to hold a hearing. In cases in which the Board suspects it may
find a procedural problem that shocks its sense of justice, the Board should carefully
consider whether to grant requests for procedural mechanisms such as a hearing as
provided for by regulation. See 33 C.F.R. § 52.51.

Determining the consequence of the procedural error occurring in the proceedings before
the Board poses a difficult problem. Ordinarily, a procedural error of this type would be
remedied by vacating the Board’s opinion and order and providing an instruction to
conduct further proceedings after curing the procedural error. That is not possible in this
case, however, because there exists a statutory deadline that demands final agency action
not later than ten months after the Board receives a complete application. See 14 U.S.C.
§ 425; 33 C.F.R. § 52.26.

The Board in this case issued a recommended decision granting partial relief. Upon
reviewing the opinion supporting that decision, it is clear that the reasoning of the Board,
as it concerns the level of disclosure required by the Coast Guard, contains a number of
errors. In short, the Board would hold the Coast Guard to a standard of disclosure above
that required by the applicable law and the exercise of appropriate discretion. The level
of disclosure to the Applicant, according to the Board, shocks the sense of justice. This
conclusion is not an appropriate exercise of discretion in the management of the Coast
Guard. The Board should not in future matters rely upon its reasoning in this matter.

Given this circumstance — a circumstance involving faulty reasoning by the Board in its
decision coupled with procedural flaws in the Board’s proceedings — the statute limiting
the time for final agency action leads to allowing the order of the Board to stand in the
limited context of my review. It would be preferable to explore the errors in the Board’s
reasoning through a detailed written opinion and also to remand this matter to the Board
to correct the significant procedural error that occurred before it; the time allowed under
the applicable statute and the timing of the proceedings that have led to the deadline
today, however, prevent this course. In this narrow context, [ will not disturb the Order

of the Board.

The Board is directed, however, not to rely in future cases upon the reasoning (as it
concerns the level of disclosure required by the Coast Guard) in its decision.

Date: [/ //5A *
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command climate.” I don’t know who conducted 1t, how it was conducted, or
when it was conducted. I’'m not even sure what “command climate” means. I
have no idea who submitted these “interview forms” or what they contained, so I
could not advise [the applicant] on whether, or how, to rebut them. The same
could be said of the statements from [petty officers] D , H ,and B
Finally, I don’t know what [the] Master Chiefs and the Senior Chief had to say.

The applicant noted that because of the seriousness and stigmatizing nature of a relief for
cause, the Personnel Manual mandates the assignment of a qualified military counsel to assist the
OIC in preparing his or her written statement. The applicant’s military counsel stated that she
could not fulfill her duty to the applicant without seeing the investigation. The applicant argued
that his military counsel would have been professionally negligent to have assisted him in
preparing his statement by guessing at what the investigations contained. He stated that his
counsel could not rely on an incomplete summary and trust in its correctness.

The applicant stated that he anticipates that the Coast Guard will argue that it kept the
investigation away from him out of some paternalistic concern that he would retaliate against
those making statements unfavorable to him. (The applicant stated there is little in the record to
suggest this other than hearsay presumptions repeated by the command.) According to the
applicant, such justification for withholding the investigation is without merit. The applicant
stated that any “fears” about him seeing the statements should have been alleviated given the
Military Protective Order issued on October 6, 2005, which prevented him from contacting any
members of the unit’s crew. The applicant further argued as follows:

[Tlhere is absolutely no reason why the investigation could not be provided at a
minimum to [my military counsel] as requested. Surely, there was no danger she
would “retaliate” against the [Station| crew. In truth, the only “danger” inherent
in showing [my military counsel] the enclosures is that she would have helped
[me] by providing . . . competent advice.

Last the applicant argued that deprivation of the Personnel Manual’s guaranteed right to
make a written statement on his behalf and his right to counsel qualifies as an “injustice”, which
is defined as “treatment by military authorities that ‘shock the sense of justice.”” Sawyer v.
United States, 18 Cl. Ct. 860, 868 (Cl. Ct. 1989) (citing Reale v. United States, 208 Ct. Cl. 1010,
1011 (Ct. ClL. 1976), cert. denied, 429 U.S. 854 (1076). The applicant further argued that the
Coast Guard’s deprivation of his right to make a written statement with the assistance of
qualified counsel constituted a denial of his constitutionally protected liberty interest against
stigmatization by the relief for cause process.

VIEWS OF THE COAST GUARD

On June 7, 2007, the Judge Advocate General (JAG) of the Coast Guard submitted an
advisory opinion recommending that the Board deny the applicant’s request. (Enclosure 2, Tab,
A) In this regard, the JAG stated that there was no violation of due process in this case and the
relief for cause and the special performance evaluation were conducted in accordance with the
Personnel Manual and all other Coast Guard regulations.
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difficult to know where to begin. Like everything else the Coast Guard argues,
there is no support or citation referenced for the “different outcome” burden
alleged. In addition, without knowing the contents of the documents, it is
impossible to argue anything about them. The Coast Guard would illogically
burden [the applicant] with showing how witness statements he had not ever seen
would change anything, while continuing to aver that it should be able to deny
him those same statements.
* ok %

[T]he “unbridled access” terminology is particularly revealing because it frames
what the actual issues are in this case and how high the stakes are. Can the Coast
Guard without a basis in law and without necessity in fact, and without the most
minimal attempt at a citation to a higher authority, make the decision to “bridle”,
that is to “curb or restrain” a member’s due process rights? Can this Board
endorse the idea that the command has the discretion to withhold completely
numerous statements affecting a member’s career in an administrative proceeding,
as long as he is told why the adverse action is being taken, as well as the idea that
his military lawyer does not need to see them either? Can these decisions be
made at the O-4 level?

The Coast Guard does not fully appreciate what this denial of due process has cost
[the applicant]. [He] was not given a “special OER” as the Coast Guard alleges
... In fact, he was given a disciplinary set of marks. As a result, he lost his good
conduct eligibility to compete for servicewide exam|ination]. In responding to
that set of marks, he was not allowed to view any of the enclosures . . .

FINDINGS AND CONCLUSIONS
(Analysis)

The Board makes the following findings and conclusions on the basis of the applicant's
military record and submissions, the Coast Guard's submissions, and applicable law:

1. The Board has jurisdiction concerning this matter pursuant to section 1552 of title 10
of the United States Code. The application was timely.

2. The applicant requested an oral hearing before the Board. The Chair, acting pursuant
to 33 C.F.R. § 52.51, denied the request and recommended disposition of the case without a
hearing. The Board concurs in that recommendation.

3. The applicant was relieved as OIC of a Coast Guard unit for cause before he was
scheduled to rotate from that assignment. Chapter 4.F. describes relief for cause as one of the
most severe administrative measures taken against a member in command and it usually has a
significant adverse impact on the member’s future Coast Guard career. After the decision to
implement relief for cause proceedings, the applicant was entitled to notification in writing of: a.
The relief action being taken and the reason for it; b. His right to submit a written statement
within five working days of the temporary relief action; and c. The temporary duty station where
the member will be assigned while the relief action is pending. The Personnel Manual directs
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suppott of his contention, the applicant cited Weaver v. United States, 46 Fed. Cl. 69 (Fed. Cl.
2000). However, the facts in Weaver are different from those of this case. In Weaver, the
applicant was discharged due to misconduct with an other than honorable discharge, which
carried a stigma and as such entitled Weaver to a hearing, which he had. (Enclosure 4, Tab L)
While the applicant argued that his relief for cause is stigmatizing, he offered no authority that
equates his adverse personnel action with that of a stigmatizing discharge or a discharge with
derogatory connotations.  Unlike a discharged member, the applicant still enjoys employment
with the United States Coast Guard, although in a different assignment from the command
position he once held. The applicant has presented no authority which states that his involuntary
removal from a command position within the Coast Guard is stigmatizing in the sense that it
mandates any due process except that granted by regulation. See Wilhelm v. Caldera, 90 F. Supp
2d. 3 (D.D.C. 2000) (stating that a former service member plaintiff who had been involuntarily
removed from a residency program had no due process right to practice medicine in the U.S.
Army.) (Enclosure 4, Tab M) Therefore, the applicant has not proven that he was entitled to any
due process, except that granted by Chapter 4.F. of the Personnel Manual.

7. The Board finds that the Coast Guard superficially complied with the regulation by
providing the applicant with notice of and reason for his relief for cause and informing him that
he could make a statement. However, the applicant alleged that the Coast Guard committed an
injustice against him by its refusal to grant him access to certain documents that deprived him of
the right to make a meaningful written statement and the right to meaningful military counsel in
preparing that statement in response to the adverse action, as guaranteed by the Personnel
Manual. An injustice is defined as “treatment by military authorities that ‘shocks the sense of
justice.”” Sawyer v. United states, 18 Cl. Ct. 860, 869 (Cl. Ct. 1989) (citing Reale v. United
States, 208 Ct. Cl. 1010, 1011 (Ct. Cl. 1976), cert. denied, 429 U.S. 854 (1976)). (Enclosure 4,
Tab N) For the reasons discussed below, the Board finds that the Coast Guard’s refusal to grant
the applicant and/or his military counsel access to the October 20, 2005 memorandum enclosures
constituted an error and/or injustice that shocks the Board’s sense of justice.

8. Under the Personnel Manual, the only due process afforded to a member facing relief
for cause is consultation with military counsel qualified under Article 27(b) of the UCMIJ and the
right to make a written statement. Article 27(b) of the UCMJ states that trial and defense counsel
for a general courts-martial (1) must be a judge advocate who is a graduate of an accredited law
school or is a member of the bar of a Federal court or of the highest court of a State; or must be a
member of the bar of a Federal court or of the highest court of a State; and (2) must be certified
as competent to perform such duties by the Judge Advocate General of the armed force of which
he is a member. The applicant’s military counsel could not provide competent legal advice to the
applicant without access to all of the documentary evidence. Moreover, the applicant could not
make his statement truly count if he was not privy to all the evidence to the greatest extent
possible.

9. The Board realizes that the Personnel Manual mandates only that the command give
the applicant notice of the relief for cause and the reasons for it, the opportunity to make a
written statement, and the assistance of military counsel. However, if the command has an
investigative report and other documents on which it relied to relieve the applicant of command,
as was done in this case, it appears to this Board that justice and fairness demands that that
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information be made available to the applicant or his counsel, unless the Coast Guard has a
compelling reason for withholding it.  The Coast Guard argued that it was justified in
withholding the information because based on the reports from crew members it thought or
believed that the applicant might retaliate against those who gave statements, although the CO
made no such charge in his October 20, 2005 memorandum. Possible retaliation may have been
a concern prior to October 6, 2005, when the applicant was placed under a protective order. The
terms of that order directed the applicant not to come near or talk with any of the station crew.
Apparently the applicant had been reassigned away from the unit at that time. There is no
evidence that the applicant had any contact with any members of the crew on or after October 6,
2005. Moreover, the memorandum relieving the applicant for cause was dated November 3,
2005, almost a full month after the protective order was granted, so the command had an
opportunity to assess whether the applicant was in fact complying with the protective order. In
addition, the applicant had been transferred away from the station and was subject to prosecution
if he violated the protective order. Therefore, the Board finds that any threat of retaliation the
applicant allegedly posed to the crew prior to October 6, 2005 had been greatly reduced, if not
eliminated by November 3, 2003, the date on which he was temporarily relieved of command.

10. Further, even if the Coast Guard’s concern about retaliation remained justified as of
November 3, 2005, it had other options for making some or all of the information available to the
applicant for use in preparing his statement. It could have redacted the investigative report and
its enclosures, as well as the other attachments listed on the October 20, 2005 memorandum, or it
could have allowed the applicant’s military counsel to review the information with no note
taking and/or divulging of names. The Board would have been satisfied that the applicant had
been treated justly if the Coast Guard had shown some willingness to work with the applicant’s
military counsel in her effort to fulfill her duty to competently assist the applicant in writing the
best possible statement in an effort to save his career. Again, it makes no sense to the Board for
the Coast Guard to provide Article 27(b) counsel to the applicant and expect that counsel to
advise and assist a member based upon a partial set of documents, unless a compelling basis
existed for withholding the documents from the military counsel. The Board is not persuaded
that such a basis existed in this instance. Moreover, the applicant’s counsel stated that she had
never been denied an entire relief for cause package until this case. There is no legitimate reason
that this applicant should have been treated any differently than others who had full access to the
documentary evidence on which their relief was based.

11. Also, the Coast Guard’s refusal to provide the enclosures to the applicant or his
military counsel denied the applicant access to any information that was or might have been
favorable to him and to other information that possibly would have been useful in crafting his
statement. For instance, two of the master chiefs that the applicant’s command asked to review
the relief package offered the recommendation of transferring the applicant rather than relieving
him, which had been requested by the applicant. Master Chief B____ wrote the following on
behalf of himself and Master Chief M___:

I believe there is enough documentation to ask for a permanent relief. But, there
is an option in the [Personnel Manual] 4.F.4.b that allows the Sector to request a
transfer for the OinC if as a result of a temporary relief it is in the best interest of
the Service or the member not to return to the unit. I recommend the later. The
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17. Another example of the evidence in the investigation that the applicant could have
used was whether the “crew investigation questionnaires” were the result of each member’s
independent experiences or thoughts or whether they were the product of predetermined group
answers. In reaching this observation, the Board points to the email from Master Chief____ on
behalf of himself and Master Chief M____. In that email, Master Chief B____ stated the
following: “I would have preferred that all the crew questionnaires were completed at one time.
This would have kept any of the crew members from discussing what they had written and would
have prevented any appearance that any one crew member was out to get the OinC. However, it
is hard to glean that from the statements even though there are a lot of similarities.” (Enclosure
4, Tab K) This information might have been useful to the applicant in pointing out in a written
statement that the crew investigation questionnaires and even some of the statements enclosed
with the informal investigation were not independent of community influences and were
therefore arguably of questionable credibility and/or reliability.

18. To summarize, while some events in the August 20, 2005 memorandum describing
the applicant’s behavior and management style are probably true, such as the comments about
housing, the mascot, and the name of SN’s child, other comments or accusations could be
interpreted as exaggerations. While the Board finds, as discussed above, that having the
enclosures to the October 20, 2005 memorandum could have been useful to the applicant in his
preparation of a substantive written statement in his defense, the Board offers no opinion as to
whether raising such issues as to the credibility of the witnesses or offering counter arguments to
the allegation that the applicant created a hostile environment would have made a difference to
the decision maker. For the Board to do so would amount to conjecture on our part. However,
the Board is steadfast in its belief that in light of the severity of the relief for cause action, the
applicant was entitled to make his best case against being relieved of command for cause in the
one opportunity provided to him: making a written statement. In the view of the Board, he was
hampered in his ability to do without access to the enclosures to the August 20, 2005
memorandum. By the Coast Guard withholding the investigation report and the other documents
attached to it, the applicant was not privy to any favorable or helpful information that was
contained in these documents. The Board is not persuaded that the Coast Guard has provided a
compelling reason for refusing to allow the applicant and/or his military counsel access to the
October 20, 2005 memorandum enclosures that it apparently relied on to justify the applicant’s
relief for cause. The threat of any retaliation by the applicant against crew members had passed
at the time of his temporary relief for cause, and if the Coast Guard was still concerned about
retaliation, it could have made alternative arrangéments with the military counsel for her to
review the informal investigation and other statements rather than giving them to the applicant.
The only due process afforded the applicant in the relief process was to write a statement with
the assistance of counsel. The Personnel Manual states a relief for cause is the most severe
administrative action that can be taken against an OIC and that the effects of a relief for cause
negatively impact the member’s assignment, advancements, and school assignments. In light of
the severity of a relief for cause and the probable negative impact on the applicant’s career, as a
matter of equity and fairness, he should have been allowed access to the documents on which the
Coast Guard relied to relieve him of command to the greatest extent possible. That was not done
in this situation. Accordingly, for the reasons discussed above, the Board finds that the Coast
Guard’s refusal to allow the applicant and/or his military counsel access to the October 20, 2005
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memorandum enclosures and its failure to offer a compelling reason for withholding the
documents constituted an injustice that shocks our sense of justice.

19. To cure what the Board has found to be an injustice, it will direct that the applicant’s
record reflect that he received a permanent change of station transfer from his OIC assignment
rather than being permanently relieved for cause, which was the option requested by the
applicant in responding to the recommendation that he be relieved for cause. Therefore all
documents related to the relief for cause subsequent to the temporary relief for cause should be
removed from the applicant’s record, including the January 20, 2006 special employee review
and counseling form as well as the page 7 documenting the relief for cause. The Board will also
restore the applicant’s OIC certification because the process by which it was withdrawn was
unjust. Since all of the records reflecting applicant’s relief for cause must be removed from his
record and replaced by a record reflecting his permanent change of station, his record as
corrected, would no longer support the termination of his OIC certification. Independent of this
fact, however, the Board expresses no opinion on whether the applicant is or is not qualified to
hold an OIC certification under other applicable rules and regulations. Further, since the Board
is recommending the removal of all documents relating to the permanent relief for cause and the
accompanying special employee review, the Board finds no basis for not reinstating the
applicant’s good conduct award eligibility retroactive to the date of its removal. The Board finds
that the applicant is not entitled to any back pay based upon the corrections it will direct because
he was temporarily removed for cause from his OIC position and not returned to it.

20. Accordingly, the applicant is entitled to partial relief.

[ORDER AND SIGNATURES APPEAR ON NEXT PAGE]








