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comment that he was recommended for promotion to LTJG but not LT is inappropriate, unprec-

edented, and “akin to saying that a middle school student is ready for high school, but not col-

lege.”  And he alleged that the fine quality of his more recent OERs proves that the disputed 

OERs are erroneous and unjust and a product of the terrible command climate aboard the cutter. 

 

APPLICABLE REGULATIONS 

 

Article 10.A.1.b.1. of the Personnel Manual in effect in August 20112 states that “Com-

manding officers must ensure accurate, fair, and objective evaluations are provided to all officers 

under their command.”  Article 10.A.4.h.1. of the Personnel Manual states that an OER that doc-

uments “adverse performance or conduct that results in the removal of a member from his or her 

primary duty or position” is “derogatory,” and “[d]erogatory reports are OERs that indicate the 

Reported-on Officer has failed in the accomplishment of assigned duties.”  Likewise, Article 

10.A.3.c.1.a. states that an OER “documenting removal from primary duties is derogatory and 

must be submitted in accordance with Article 10.A.4.h.”  

 

Article 10.A.4.c.4. provides the following instructions for Supervisors completing their 

section of an OER (similar instructions are provided for Reporting Officers in Article 

10.A.4.c.7.): 

 
b. For each evaluation area, the Supervisor shall review the Reported-on Officer’s performance 

and qualities observed and noted during the reporting period. Then, for each of the performance 

dimensions, the Supervisor shall carefully read the standards and compare the Reported-on Offi-

cer’s performance to the level of performance described by the standards. … After determining 

which block best describes the Reported-on Officer’s performance and qualities during the mark-

ing period, the Supervisor fills in the appropriate circle on the form in ink. 

●  ●  ● 

d. In the “comments” block following each evaluation area, the Supervisor shall include comments 

citing specific aspects of the Reported-on Officer’s performance and behavior for each mark that 

deviates from a four.  The Supervisor shall draw on his or her observations, those of any second-

ary supervisors, and other information accumulated during the reporting period. 

 

e. Comments should amplify and be consistent with the numerical evaluations. They should iden-

tify specific strengths and weaknesses in performance. Comments must be sufficiently specific to 

paint a succinct picture of the officer’s performance and qualities which compares reasonably with 

the picture defined by the standards marked on the performance dimensions in the evaluation area.  

●  ●  ● 

g. A mark of four represents the expected standard of performance. … [Emphasis added.] 

 

Article 10.A.4.c.8.a. of the Personnel Manual states that on the Comparison Scale in an 

OER, a Reporting Officer “shall fill in the circle that most closely reflects the Reporting 

Officer’s ranking of the Reported-on Officer relative to all other officers of the same grade the 

Reporting Officer has known.” 

 

Article 10.A.4.h.2 states that when an officer receives a derogatory OER, he may respond 

to the marks and comments in an addendum before the OER is passed to the reviewer.  The 

                                                 
2 These OER rules were reissued without material amendment in the Officer Accessions, Evaluations, and Promo-

tions Manual, COMDTINST M1000.3, which went into effect in September 2011 when the Personnel Manual was 

canceled. 
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Supervisor and Reporting Officer may add comments to the addendum before forwarding it to 

the Reviewer, who ensures that the information in the OER is consistent and that the derogatory 

information is substantiated. 

 

OPSEC Program Manual 

 

The Coast Guard’s Operations Security (OPSEC) Program Manual, COMDTINST 

M5510.24A, defines OPSEC as a “process used to deny potential adversaries information about 

capabilities and intentions by identifying, controlling, and protecting generally unclassified evi-

dence of the planning and execution of sensitive activities.”  The manual requires OPSEC train-

ing for all members and refresher training annually.  Enclosure (3) lists “common OPSEC indi-

cators … as a baseline to facilitate OPSEC planning.”  The list included temporary duty orders, 

schedules, exercises and training in particular areas with particular forces, standard reactions to 

hostile acts, and standard maneuvers or procedures.  

 

FINDINGS AND CONCLUSIONS 

 

 The Board makes the following findings and conclusions on the basis of the applicant’s 

military record and submissions, the Coast Guard’s submissions, and applicable law: 

 

1. The Board has jurisdiction concerning this matter under 10 U.S.C. § 1552.  The 

application was timely filed. 

 

2. The applicant alleged that the derogatory OER in his record and the mark of 3 for 

“Judgment” in his next OER are the erroneous and unjust results of unreasonably high expecta-

tions on the part of his command, the absence of his two most experienced petty officers, an 

extremely stressful family situation, and a hostile work environment.  When considering allega-

tions of error and injustice, the Board begins its analysis by presuming that the disputed OER in 

an applicant’s military record is correct and fair, and the applicant bears the burden of proving by 

a preponderance of the evidence that the OER is erroneous or unjust.3  Absent specific evidence 

to the contrary, the Board presumes that the members of an applicant’s rating chain have acted 

“correctly, lawfully, and in good faith” in preparing their evaluations.4    To be entitled to relief, 

the applicant cannot “merely allege or prove that an [OER] seems inaccurate, incomplete or 

subjective in some sense,” but must prove that the disputed OER was adversely affected by a 

“misstatement of significant hard fact,” factors “which had no business being in the rating pro-

cess,” or a prejudicial violation of a statute or regulation.5   

 

3. The applicant has submitted no evidence to support his allegations of error and 

injustice in the derogatory OER except to point to the fact that he has received much better OERs 

in his more recent assignments.  The fact that he has received better OERs for his performance in 

other assignments is not probative of the accuracy of the derogatory OER.  The record before the 

                                                 
3 33 C.F.R. § 52.24(b). 
4 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 

1979). 
5 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 

(Fed. Cir. 2002). 
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the applicant’s failure of selection should be removed by answering two questions:  “First, was 

[the applicant’s] record prejudiced by the errors in the sense that the record appears worse than it 

would in the absence of the errors?  Second, even if there was some such prejudice, is it unlikely 

that [the applicant] would have been promoted in any event?”7  When an officer shows that her 

record was prejudiced before a selection board by error, “the end-burden of persuasion falls to 

the Government to show harmlessness—that, despite the plaintiff’s prima facie case, there was 

no substantial nexus or connection” between the prejudicial error and the failure of selection.8  

To void a failure of selection, the Board “need not find that the officer would in fact have actu-

ally been promoted in the absence of the error, but merely that promotion was not definitely 

unlikely or excluded.”9  Because the Board is removing the erroneous phrase “& knowingly 

violated regulations” from the second disputed OER, the Board must consider whether the appli-

cant’s non-selection for promotion should be removed pursuant to the Engels test. 

 

 7. Regarding the first question of the Engels test, the Board finds that although the 

phrase “& knowingly violated regulations” is obviously negative, its inclusion in the second dis-

puted OER makes that OER appear only very slightly worse than it would had the phrase not 

been included.  The OER otherwise contains a mark of 3 for “Judgment” supported by the com-

ments, “Exhibited poor judgment w/ CG OPSEC policy.  Published sensitive information to 

social networking sites, demonstrated immature behavior,” a low mark in the third spot on the 

Comparison Scale, and a recommendation that he be removed from the LTJG promotion list.  In 

light of this other very negative information in this OER, the Board finds that the inclusion of the 

erroneous phrase “& knowingly violated regulations” did not prejudice his record before the 

selection board.  Therefore, the answer to the first question of the Engels test is no; the inclusion 

of the phrase “& knowingly violated regulations” did not make his record appear worse than it 

would have if that phrase had not been included.  And even if there were some such prejudice, 

given the other very derogatory information in his record, it was definitely unlikely that he would 

have been selected for promotion to LT since selection for LT is on a “best qualified” basis.  The 

applicant’s record contained the even more derogatory OER documenting his removal from his 

primary duties, with several low marks of 2 and 3 in the performance categories and a very low 

mark in the second spot on the Comparison Scale. Therefore, the second prong of the Engels test 

is also unmet, and there is no basis for removing the applicant’s non-selection for promotion 

from his record. 

 

 8. Accordingly, the phrase “& knowingly violated regulations” should be removed 

from the applicant’s OER dated January 6, 2012, but no other corrections are warranted. 

 

(ORDER AND SIGNATURES ON NEXT PAGE) 

 

 

 

 

ORDER 

                                                 
7 Engels v. United States, 678 F.2d 173, 176 (Ct. Cl. 1982). 
8 Christian v. United States, 337 F.3d 1338, 1343 (Fed. Cir. 2003), citing Engels, 678 F.2d at 175; Quinton, 64 Fed. 

Cl. at 125. 
9 Engels, 678 F.2d at 175. 



        

           
                 

    

   




