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Under Article 10.A.4.a., an officer’s rating chain is to forward OERs to  at 

Commander, CG-rpm, or Commander, CGPC-opm-3, not later than 45 days following the end of 

the reporting period. 

 

Article 10.A.4.f. states that rating chain members shall not “[m]ention the officer’s 

conduct is the subject of a judicial, administrative, or investigative proceeding, including 

criminal and non-judicial punishment proceedings….Referring to the fact conduct was the 

subject of a proceeding…is also permissible when necessary to respond to i  egarding that 

proceeding first raised by an officer in a reply…”  It also states  s restriction does “not 

preclude comments on the conduct that is the subject of the proceeding.  They only prohibit 

reference to the proceeding itself.” 

 

Derogatory OERs are discussed in Article 10.A.4.h. of the manual.  Under Article 

10.A.4.h.1., derogatory OERs “indicate the Reported-on Officer has failed in the 

accomplishment of assigned duties” and, among other criteria, “[c]ontain an ‘unsatisfactory’ 

mark by the reporting officer in section 9 [the Comparison Scale section].”  Pursuant to Article 

10.A.4.h.2., the reported-on officer/evaluee is entitled to submit an addendum within 14 days of 

the receipt of the OER “to explain the failure or provide their views of the performance in 

question,” after which the supervisor and reporting officer are “afforded the opportunity to 

address the … addendum” in endorsements before forwarding the OER to the reviewer, who 

must ensure that the derogatory information is substantiated.  The reviewer then “ensure[s] that 

the evaluation of the Reported-on Officer is consistent and that the derogatory information is 

substantiated.  If the Reviewer finds otherwise, he or she shall return the report to the Reporting 

Officer for additional information and/or clarifying comments.” 

 

FINDINGS AND CONCLUSIONS 

 

The Board makes the following findings and conclusions on the basis of the applicant’s military 

record and submissions, the Coast Guard’s submission, and applicable law: 

 

1. The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552. 

 

2. The applicant requested an oral hearing before the Board.  The Chair, acting 

pursuant to 33 C.F.R. § 52.51, denied the request and recommended disposition of the case 

without a hearing.  The Board concurs in that recommendation.10 

 
3. Under 10 U.S.C. § 1552(b) and 33 C.F.R. § 52.22, an application to the Board must 

be filed within three years after the applicant discovers the alleged error or injustice.  The applicant 

submitted his addendum, responding to the content of the disputed, derogatory OER, on January 18, 

2008, including the alleged errors and injustices he claims in his application to the Board.  The 

disputed, derogatory OER was validated by the Coast Guard’s Personnel Command on May 1, 

2008.  According to the applicant’s DD Form 149  he applicant signed his application to the 

Board on July 12, 2012, which is over four years from the date of his OER addendum and the 

validation date of the OER.  Therefore, his application is untimely. 

                                                 
10 See Steen v. United States, No. 436-74, 1977 U.S. Ct. Cl. LEXIS 585, at *21 (Dec. 7, 1977) (holding that 

“whether to grant such a hearing is a decision entirely within the discretion of the Board”). 
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4. Pursuant to 10 U.S.C. § 1552(b), the Board may excuse the untimeliness of an 

application if it is in the interest of justice to do so. In Allen v. Card, 799 F. Supp. 158, 164 (D.D.C. 

1992), the court stated that to determine whether the interest of justice supports a waiver of the 

statute of limitations, the Board “should analyze both the reasons for the delay and the potential 

merits of the claim based on a cursory review.”  The court further instructed that “the longer the 

delay has been and the weaker the reasons are for the delay, the more compelling the merits would 

need to be to justify a full review.” Id. at 164-65; see also Dickson v. Secretary of Defense, 68 F.3d 

1396 (D.C. Cir. 1995).  
 

5. The applicant explained that his delay was caused by a number of different factors 

outside of his control.  The record shows that the applicant knew of the alleged injustices and errors 

in his record when he responded to the content of the disputed OER11 on January 18, 2008, well 

over four years before the date of his July 12, 2012 application to the Board.  The applicant 

received responses to his FOIA requests in February 2009, three years before his application to 

the Board.  He received the DHS-OIG’s response to his whistleblower complaint on January 6, 

2011, over a year and half before his application.  The applicant justified this long delay between 

his application and the DHS-OIG response, and the much longer delay between when he knew of 

the alleged injustices and errors and his application, by referencing his counsel’s inability to 

review and process his application due to a personal health and family issues.  The applicant’s 

counsel also stated that the delay in the Board’s receipt of the applicant’s materials may be attributed 

to issues at his office.  Because the applicant’s delay in filing his application was due to outside 

factors and the record shows that he has continually sought to address the alleged injustices and 

errors in his record in the years since their discovery, the Board finds that it is in the interest of 

justice to excuse the untimeliness of the application and consider the case on its merits.       

 

6. The applicant asked the Board to correct his record by changing his derogatory 

OER for the period June 1, 2006, to August 15, 2007.  The applicant alleged that the OER is 

erroneous because it accuses him of a compromise of classified materials, when he was cleared 

of such allegations in the subsequent NCIS/CGIS investigation.  He also alleged that the OER 

was unjust because the OER was submitted in retaliation against his reporting of alleged unsafe 

conditions, negligent practices, and vulnerabilities at the MFPU.  In considering allegations of 

error and injustice, the Board begins its analysis in every case by presuming that the disputed 

information in an applicant’s military record is correct as it appears in his record, and the 

applicant bears the burden of proving by a preponderance of the evidence that the disputed 

information is erroneous or unjust.12  Absent evidence to the contrary, the Board presumes that 

Coast Guard officials and other Government employees have carried out their duties “correctly, 

lawfully, and in good faith.”13  When challenging an OER, an applicant cannot “merely allege or 

                                                 
11 In discussing the reasons for his delay, the applicant also notes that the OER was untimely, as he did not receive 

the OER until 2008, well after the August 15, 2007 end of the reporting period.  However, the record shows that the 

fact the OER was not in his record did not harm the applicant in his Coast Guard career, as it was not validated and a 

part of the applicant’s record until after he had resigned from the Coast Guard in April 2008.  Moreover, given the 

other factors for the delay of his application noted here, the Board does not find that the delay in his OER has 

detrimentally affected the timeliness of his application to the Board. 
12 33 C.F.R. § 52.24(b). 
13 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 

1979). 
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prove that an [OER] seems inaccurate, incomplete or subjective in some sense,” but  p ove 

that the disputed OER was adversely affected by a “misstatement of significant hard fact,” 

factors “which had no business being in the rating process,” or a clear and prejudicial violation 

of a statute or regulation.14 

 

7. The applicant alleged that the negative, derogatory OER in question wrongfully 

accuses him of the compromise of classified material, when he was cleared of such a charge.   

The record reflects that the applicant was cleared of any violations  e gathering, 

transmitting, or losing of defense information related to his Dec b  5, 2006 emails, which 

were found by the SECCEN to be “an accidental Handling Protected Information incident.”  The 

DHS-OIG also stated in its January 6, 2011 letter to the applicant regarding his whistleblower 

complaint, that the NCIS and CGIS investigation relating to the emails “found no evidence of 

compromise of classified material…”  The OER, however, makes several specific references to a 

compromise of classified material by the applicant: 

 

 Block 2, Description of Duties: “240 days ordered home after compromise of 

classified material…” 

 Block 3, Performance of Duties, Comments:  “…final result was security spillage 

into Navy and USCG email system as [applicant] sent miss-classified email to 

flag officers.  Professional competence and credibility questionable after failing to 

obtain facts before sending email…”1 

 Block 7, Reporting Officer Comments:  “Failed to recognize appropriate 

classification level of information & therefore did not properly safeguard – 

transmitted over email systems with insufficient security levels.” 

  Block 10, Potential:  “Based on security iolation, inability to understand mission 

derivation…” 

 Reviewer Comments:  “When finally forced to cease [his investigation into 

alleged gaps with the MFPU’s mission, the applicant] sent an email directly to 

three flag officers to alert them to the gap as well as an email…to Coast Guard 

members outside the position of command that contact information exceeding the 

classification level of [the email system].” 

 The OER Addendum and endorsements thereto also contain comments about the 

disproved compromise of classified material. 

 

Given that the applicant was cleared of any charges related to the compromise of 

classified material, the Board finds that any such characterizations of the December 5, 2006 

email incident in the OER are erroneous and unjust.  The Board concurs that all such references 

should be removed from the OER.  The Coast Guard also suggested that the DHS-OIG letter be 

electronically imaged into the applicant’s record.  The applicant disagreed with the recommenda-

tion, noting the negative implications of the existence of such a letter, with its reference to the 

NCIS/CGIS investigation.  Given that the applicant has not requested this correction, the Board 

                                                 
14 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 

(Fed. Cir. 2002). 



        

              
 

             
              

                
               

               
                

               
               

               
             

                
               

             
                  

                
               
                

              
                

                  
     

              
             

               
                

                
               
           

               
                

            
                

                
                    

              

            
              

                   
 

                
              



        

              
               

              
                 
                

               
                 
                  
                

                 
               

               
             

               
                 

                  
                

                
              
                 

               
               

             
    

             
               
                 

                 
              

                
              

              
            

              
              

           
                  
               

             
          

               
              

                
                

              
           



        

                
              

                
                 

       

              
              
              

             
               

            
             

                
            

             
             

             
             

              
        

               
               

              
               

               
                

    

               
               

               
                 

               
                  
              
                 

                
                 
               

         

               
               

              
                 



        

                
             

               
               

      

                
                  

                
                 

               
                  

              
                

               
                

              
          

                
                

              

      



        

 

        
       

              
           

     

   




