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He stated that the applicant li   90 minutes away, making it difficult for him to put in the 

requisite time to advancing.  CAPT K emphasized that the entire Command supp    

choice but whil      S ctor, the applicant performed to the satisfactory level in only 

those areas that piqued his interest, which was reflected in his OERs.  CAPT K concluded that 

the applicant’s marks were accurate reflections of his performanc    

 

 The last declaration submitted by PSC was from CDR   l ’   OER 

Reviewer.  CDR A reported that he was responsible for reviewing the applicant’s departing OER 

for “accuracy, sufficiency of support, fairness and reasonableness   ence to policy.”  

CDR A stated that he had limited interaction with the applicant, but that he had a perception 

f   l ’s peers, superiors, and subordinates that “he did the absolute minimum 

necessary.”  CDR A vouched for the accuracy in the appl ’  OERs, stating that his “writing 

skills were substandard,” “motivation deeply lacking’” and   was “unresponsive to 

counseling,” only interested in external engineering opportunities.   

 

 CDR A specifically addressed the allegations that the disputed OERs were inaccurate, 

stating “[t]he marks are a reflection of [the l ’ ] b rved performance and are a conse-

quence of his performance following formal and informal counseling on performance expecta-

tions.”  CDR A emphasized the appropriateness of LT M as the applicant’s supervisor due to his 

proximity to the applicant as well as his position on the CDO qualification board.  CDR A also 

noted that the applicant required more oversight than the other Junior Officer while on watch.   

  

 CDR A addressed the allegation of inconsistency in the q l fication procedure by 

stating  the requirements placed on the applicant were “standard practice” following TDY 

deployments.  He stated, “the fact that it required more time and effort   applicant] to re-

qualify is a mea  f  competency and commitment.”  CDR A also stated that it is important 

for junior officers to excel in their current job before pursuing their “dream job.”  The sentiment 

that the ppl nt was thoroughly supported by his supervisors in his career choice was also 

emphasized in CDR A’s declaration, in concurrence with the other declarations.   

 

 CDR A concluded by stating that the applicant performed at the minimum necessary 

level and his OERs are an accurate representation of his performance.    

 

APPLICANT’S RESPONSE TO THE VIEWS OF THE CO ST GU RD 

 

On December 1, 2014, the applicant submitted a response to the Coast Guard opinion and 

declarations.  He directly addressed the opinions of PSC and each of the submitted declarations 

specifically.   

 

 applicant first addressed the PSC assertion tha  h  d d  k h   d   

a timely fashio  (R orted-on Officer Reply to OER or Coast Guard Personnel Records Review 

Board).  The applicant’s response was that he did not have proper guidance to pursue such 

remedies.   

 

The applicant next addressed the PSC point that the OER supervisor is normally the day-

to-day supervisor, but that it is not  rement.  The applicant countered this contention by 
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Coast Guard for over ten year   hat lack of help and guidance impeded his ability to be the 

best Coast Guard officer he could be.   

 

APPLICABLE LAW 

 

Performance Expectations and Feedback- COMDTINST M1000.6A 

 

Article 10.A.1.b.2. of the Personnel Manual in effect in 2011 provides that “[i]ndividual 

officers are responsible for managing their performance.  This respo b l y tails determining 

job expectations, obtaining sufficient performance feedback, and using that information to meet 

  .”   

 

Article 10.A.2.c.2.c states that it is the responsibility of  p rted-on officer to “[a]s 

necessary, seek[] performance feedback from the Supervisor during the period.” 

 

Article 10.A.2.d.2.e states that one of the supervisor’s responsibilities is to “[p]rovide[] 

timely performance feedback to the Repor  Off  on that officer’s request during the 

period, at the end of each reporting period and at such other times as the Supervisor deems 

appropriate.” 

 

OER Responsibilities and Timing- COMDTINST M1000.6A 

 

 Article 10.A.1.b.1 states that “[c]ommanding officers m  re accurate, fair, and 

objec  aluations are provided to all officers under their command.” 

 

 Article 10 2  states that an officer’s supervisor is “[n]ormally the individual to 

whom the Reported-on Officer [ROO] answers on a daily or frequent basis and from whom the 

Reported  Officer receives the majority of direction and requirements.” 

 

 Article 10.A.2.d.1.c states that “[t]he Supervisor will normally be senior to  eported-

on Officer.  However, in appropriate situations, the Supervisor may be designated, regardless of 

grade relative to the Reported-on Officer.” 

 

 Article 10.A.2.e.2.a states that the Reporting Off  “[b]  l    

observation, th  OSF or other information p d by the Supervisor, and other reliable reports 

and records.” 

 

Article 10.A.2 is the section of the Personnel Manual devoted to the preparation and 

processing of evaluation reports.  Article 10.A.4.c.2.a of that section states that “[t]he Supervisor 

  a summary of the most important aspects of R d  Off ’  b   P  

duties, collater l d t s, special projects, key processes, and customer and supplier identities 

should be included.” 

 

 Article 10 4 c.8 states that the Reporting Officer shall fill in the comparison scale circle 

(block 9) that most closely reflects the RO’s ranking of the ROO relative to all other officers of 

the same grade the RO has known   T  article further states that this relative ranking is not 
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necessarily a trend of performance and thus, from period to period, an officer could improve in 

performance but drop a category. 

 

Article 10.A.2.f.2 dictates that each OER is reviewed, usually by the Reporting Officer’s 

supervisor, to ensure that it “reflects a reasonably consistent picture of the Reported-on Officer’s 

performance and potential” and that “the Supervisor and the Reporting Officer have adequately 

executed their responsibilities.”   

 

Replies to OERs- COMDTINST M1000.6A 

  

Article 10.A.4.g states that within 21 days from the date he receives a validated OER, any 

Reported-on Officer may submit a written reply to the OER for inclusion in his record “to 

express a view of performance which may differ from that of a rating official.”  The OER reply 

is forwarded through his rating chain, where each evaluator may comment on the reply in their 

endorsements.   

 

Promotion Board Communication- 14 U.S.C.  § 253(b) 

 

 14 U.S.C.  § 253(b) allows any officer eligible for consideration by a selection board to 

send communications to the board to invite attention to any matter of their record.  In this case, 

the applicant did send a communication to the PY14 Board, but not the PY13 Board.   

 

FINDINGS AND CONCLUSIONS 

 

The Board makes the following findings and conclusions on the basis of the applicant’s 

military record and submissions, the Coast Guard’s submissions, and applicable law: 

 

1. The Board has jurisdiction concerning this matter under 10 U.S.C.  § 1552.   The 

application is timely. 

 

2. The Board finds that the applicant has exhausted all effective administrative 

remedies afforded under existing law or regulations, and such legal remedies as the Board may 

determine are practical, appropriate, and available to him, as required by 33 C.F.R.  § 52.13(b).  

Although the Coast Guard PSC made the point that the applicant did not submit an official reply 

to his OERs or a petition to the PRRB, those remedies had already lapsed at the time of the 

applicant’s BCMR application.   

 

3. The applicant requested an oral hearing before the Board.  The Chair, acting 

pursuant to her authority under 33 C.F.R.  § 52.51, denied the request and recommended 

disposition of the case without a hearing.2 The Board concurs in that recommendation.3 

 

                                                 
2 Armstrong v. United States, 205 Ct. Cl. 754, 764 (1974) (stating that a hearing is not required because BCMR 

proceedings are non-adversarial and 10 U.S.C.  § 1552 does not require them). 
3 See Steen v. United States, No. 436-74, 1977 U.S. Ct. Cl. LEXIS 585, at *21 (Dec. 7, 1977) (holding that “whether 

to grant such a hearing is a decision entirely within the discretion of the Board”). 
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11. The Board finds that the applicant has not proven by a preponderance of the 

evidence that the disputed OERs are adversely affected by any mistake of significant hard fact, 

factors “which had no business being in the rating process,” or a prejudicial violation of a statute 

or regulation.9  Therefore, there are no grounds for amending or expunging the OERs.  The 

applicant’s allegations mostly consist of explanations for his negative performance, rather than 

actual facts that expose a detrimental error or injustice committed by the Coast Guard.  

Moreover, the comments in the disputed OERs and the declarations submitted by the applicant’s 

rating chain effectively support all of the positive and negative ratings the applicant received, 

which are presumptively correct.10 

 

12.  Although the applicant submitted a communication to the PY 2014 selection 

board to explain his circumstances, that selection board, like the PY 2013 board, did not select 

the applicant for promotion.  Nothing in the record supports the applicant’s conjecture that the 

PY 2014 board did not receive his communication.  Because the applicant has not proven by a 

preponderance of the evidence that his record was prejudiced by error or injustice when it was 

reviewed by the selection boards, he is not entitled to the removal of his non-selections or 

reinstatement as an officer.11 

 

13. Accordingly, the applicant’s request should be denied.   

 

 

 

(ORDER AND SIGNATURES ON NEXT PAGE) 

  

                                                 
9 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v.  United States, 295 F.3d 1252, 1259 

(Fed. Cir. 2002). 
10 33 C.F.R. § 52.24(b). 
11 Engels v. United States, 678 F.2d 173, 176 (Ct. Cl. 1982). 



        

 

           

   




