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• Article 5.A.2.c.(2)(f) of the Officer Manual states that commanding officers (COs) must 
encourage OER supervisors and reporting officers to counsel subordinates by providing 
performance feedback at the end of each reporting period and by “providing copies of 
completed OERs to them prior to submission to Commander (CG PSC-OPM-3).” 

• Article 5.A.2.d.(2)(b)[6] of the Officer Manual states that the supervisor shall “[c]ounsel 
the reported-on officer at the end of the reporting period if requested, or when deemed 
appropriate, regarding observed performance. Discusses duties and responsibilities for 
the subsequent reporting period and makes suggestions for improvement and develop-
ment.” 

• Article 5.A.2.d.(3)(b)[6] of the Officer Manual states that the reporting officer shall 
“[p]rovide timely performance feedback to the reported-on officer at the end of each 
reporting period and at such other times as the reporting officer deems appropriate.” 
 
The applicant alleged that he was unaware of the contents of OER1 until he received the 

validated copy of it from the Personnel Service Center (PSC) on May 29, 2014.  Therefore, the 
applicant argued, he was denied the performance feedback required by these policies, as well as 
the opportunity to provide a reply prior to the submission of OER1 to PSC.2 

 
Regarding the SOER, the applicant alleged that his rating chain violated the following 

policies: 
 

• Article 5.A.7.c.(2)(a) of the Officer Manual states that the reporting officer must provide 
a copy of an SOER to the reported-on officer and inform the reported-on officer of the 
option to submit an addendum to the SOER.  It also states that the supervisor and report-
ing officer will have an opportunity to address the addendum in one-page signed endorse-
ments.  The SOER with the attached addendum and endorsements is then forwarded to 
the OER reviewer, who pursuant to Article 5.A.7.c.(2)(c), ensures that the OER is con-
sistent and that the derogatory information is substantiated and may return it to the report-
ing officer for additional information or clarifying comments. 

• Article 1.F.2.d.(1) of COMDTINST M1000.8A, concerning an officer’s removal from 
primary duties (RPD), states that “[a]t the command’s discretion, an officer may be tem-
porarily removed from primary duties at any time.  Upon determining that an officer 
meets the requirements of Article 1.F.2.b. of this Manual for permanent removal from pri-
mary duties, the command will submit an OER in accordance with Articles 5.A.3.c. and 
5.A.4.h. of [the Officer Manual].  The command should inform the officer of the RPD 
process and way forward.”  

• OPM-3 Addendum Process Job Aid, dated April 8, 2013, states that it is “an unofficial 
OPM-3 job aid” created because the procedures for SOERs in Article 5.A.4.h. of the 

                                                 
2 Article 5.A.7.e. of the Officer Manual states that within 21 days of receiving a validated OER from PSC, a 
reported-on officer may submit a reply to the OER.  The comments “should be performance-oriented, either 
addressing performance not contained in the OER or amplifying the reported performance.  Restrictions outlined in 
Article 5.A.7 f. of this Manual apply.  Comments pertaining strictly to interpersonal relations or a personal opinion 
of the abilities or qualities of a rating chain member are not permitted.”  The reply is forwarded to PSC through the 
rating chain, who may endorse it with or without additional comments. 
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3.  The applicant alleged that the disputed OERs should be removed from his record 

because they were erroneously administered and he did not receive performance feedback and 
OER-specific counseling.  When considering allegations of error and injustice, the Board begins 
its analysis by presuming that the disputed information in the applicant’s military record is cor-
rect as it appears in his record, and the applicant bears the burden of proving by a preponderance 
of the evidence that the disputed information is erroneous or unjust.4 Absent evidence to the con-
trary, the Board presumes that Coast Guard officials and other Government employees have 
carried out their duties “correctly, lawfully, and in good faith.”5  To be entitled to relief, the 
applicant cannot “merely allege or prove that an [OER] seems inaccurate, incomplete or subjec-
tive in some sense,” but must prove that the disputed OER was adversely affected by a “mis-
statement of significant hard fact,” factors “which had no business being in the rating process,” 
or a prejudicial violation of a statute or regulation.6    
 

4. The applicant has not proven by a preponderance of the evidence that OER1 
should be removed from his record.  Although he alleged that he received insufficient perfor-
mance feedback at the end of the reporting period and no specific OER counseling, the declara-
tion signed by his CO, who served as his reporting officer, shows that the applicant received 
ample performance feedback during regular biweekly meetings and during special meetings con-
cerning significant deficiencies in the workplace climate revealed in a climate assessment of the 
applicant’s office in the spring of 2014.  Under Articles 5.A.1.c(1)(d)[2] and 5.A.2.c.2.f. of the 
Officer Manual, rating chains are strongly encouraged but not required to provide officers with 
OER counseling before submitting an OER to PSC.  However, pursuant to Article 5.A.2.d.(1), a 
reported-on officer’s responsibilities include “obtaining sufficient performance feedback” and 
“[n]otifying the supervisor not later than 21 days before the end of the reporting period if the 
reported-on officer desires an end-of-period conference.” And Article 5.A.2.d.(2)(b)[6] states 
that the supervisor shall “[c]ounsel the reported-on officer at the end of the reporting period if 
requested, or when deemed appropriate, regarding observed performance.” (Emphasis added.)  
The applicant was an experienced CDR in 2014, and there is no evidence that he requested and 
was denied an end-of-period or OER counseling session by his supervisor; nor did he allege that 
he requested one and was refused.  Under Article 5.A.2.d.(3)(b)[6], a reporting officer must 
“[p]rovide timely performance feedback to the reported-on officer at the end of each reporting 
period and at such other times as the reporting officer deems appropriate.”  But given their regu-
lar, biweekly meetings and their special meetings regarding the deficiencies in the workplace 
climate that spring, the Board is not persuaded that the applicant’s reporting officer failed to 
“provide timely performance feedback to the reported-on officer at the end of [the] reporting 
period,” as required by Article 5.A.2.d.(3)(b)[6], even if they did not discuss OER1.   

 
5. The applicant alleged that his rating chain’s alleged failure to provide OER-

specific counseling regarding OER1 deprived him of the right to provide an OER reply.  How-
ever, under Article 5.A.7.e. of the Officer Manual, an officer may file an OER reply within 21 
                                                 
4 33 C.F.R. § 52.24(b).   
5 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 
1979). 
6 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 
(Fed. Cir. 2002). 
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days after receiving the validated OER from PSC.  Therefore, the alleged lack of OER-specific 
counseling for OER1 did not deprive the applicant of his right to file an OER reply.   

 
6. The applicant has not proven by a preponderance of the evidence that his rating 

chain violated any specific provision of the Officer Manual in preparing OER1.  Even assuming 
arguendo that the applicant was not provided OER-specific counseling for OER1, he has not 
shown that his rating chain violated a provision of the Officer Manual or that he was harmed by 
the alleged failure to discuss the OER with him.  As noted above, he could have requested such 
counseling if he wanted it and he could have submitted a reply within 21 days of receiving the 
OER from PSC, but he did not.  Nor has he shown that he was unfairly surprised by OER1, and 
he is not contesting the marks or comments therein.  The Board finds no grounds for removing 
OER1 from his record. 
 

7. The applicant has not proven by a preponderance of the evidence that the SOER 
should be removed from his record.  Although he alleged that his command failed to counsel him 
about submitting an addendum, about being removed from his primary duties, and about “the 
way forward,” as required by Article 5.A.7.c.(2)(a) of the Officer Manual and Article 1.F.2.d.(1) 
of COMDTINST M1000.8A, the record shows that the applicant did in fact submit an addendum 
to the OER and that he had already submitted and discussed his transfer request with his report-
ing officer by the time the SOER was prepared.  In addition, after his reporting officer decided to 
remove him and discussed his RPD with OPM, the applicant was assigned an OPM case officer 
to assist him in the RPD process and in drafting his addendum to the SOER.  The applicant did 
not allege that he sought a meeting with his command for additional counseling about his RPD 
and SOER and was denied.  Therefore, the Board is not persuaded that the applicant’s command 
failed to provide him with counseling about the RPD process or “the way forward” or to ensure 
that he knew that he could file an addendum to the SOER even if the command did so through 
the OPM case officer.  The Board finds that the applicant, a senior officer, has not proven by a 
preponderance of the evidence that he was denied requested or required counseling about the 
RPD process, “the way forward,” or about submitting an addendum to the SOER. 

 
8. The applicant has not proven by a preponderance of the evidence that his rating 

chain violated any policy by failing to show him the entire SOER package before submitting it to 
PSC—assuming arguendo that they did not.  The record indicates that the applicant was shown 
the SOER so that he could draft his addendum to it, but he apparently was not shown his rating 
chain’s endorsements to his addendum before they were submitted to PSC.  No provision of the 
Officer Manual required the rating chain to show him their endorsements, however, and OPM’s 
“job aid,” which recommends showing the “entire package” to the reported-on officer, is 
expressly unofficial.  Therefore, the rating chain’s alleged failure to show him the “entire pack-
age” does not constitute an error.  Nor has the applicant shown that he was harmed by not 
knowing the content of the endorsements to the addendum before it was validated by PSC.  He 
has not shown that their alleged failure to show him their endorsements to his SOER addendum 
before the package was sent to PSC caused any error or injustice.   

 
9. The applicant complained about the order of the signatures on the SOER and the 

endorsements to his addendum.  According to the record, the signatures occurred as follows in 
June 2014: 
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• June 2, 11:47 a.m.—SOER electronically signed by reporting officer 
• June 2, 12:06 p.m.—SOER electronically signed by supervisor 
• June 13—Applicant submits addendum 
• June 20, 1:51 p.m.—Endorsement of addendum electronically signed by reporting officer 
• June 23, 10:29 a.m.—Endorsement of addendum electronically signed by supervisor 
• June 23, 10:41 a.m.—Endorsement of addendum electronically signed by reviewer 
• June 23—SOER signed by reviewer 

 
Thus, the reporting officer apparently signed the SOER before the supervisor.  Although 

the applicant implied that this order violates policy, it does not.  Article 5.A.2.d.(2)(b)[8] of the 
Officer Manual states that after preparing the supervisor’s portion of an OER, the supervisor for-
wards it to the reporting officer, which suggests that supervisors normally prepare their portion 
of an OER before reporting officers do so.  However, nothing in the Officer Manual requires the 
supervisor’s signature on an OER to predate the reporting officer’s signature.  Moreover, under 
Articles 5.A.2.d.(3)(b)(3) and 5.A.2.d.(4)(b)(4), either the reporting officer or the reviewer may 
return any OER for correction or reconsideration, which could result in a correction and re-
signing or delayed signing of an OER.   

 
The electronic signatures also show that the reporting officer signed her endorsement of 

the applicant’s addendum to the SOER before the supervisor signed her own endorsement of the 
addendum.  Although the applicant implied that this order of signature violates policy, it does 
not.  Article 5.A.7.c.(2)(a) states only that “[t]he supervisor and the reporting officer shall be 
afforded the opportunity to address the reported-on officer’s addendum via individual one-page 
signed endorsements to the reported-on officer’s addendum. The reporting officer will then for-
ward the OER and attachments to the reviewer.” The reviewer in turn may return the package 
“for additional information and/or clarifying comments,” which could result in a correction and 
re-signing or delayed signing of an endorsement by the supervisor.  Nothing in the Officer Man-
ual requires the supervisor’s endorsement of an OER addendum to be signed before the reporting 
officer’s endorsement is signed. 

 
10. The applicant alleged that the preparation of both disputed OERs shows that 

“there was a deliberate attempt by the rating chain to subvert the Coast Guard’s approved evalua-
tion process.”  However, the Board finds no substantial evidence of any subversion of the evalua-
tion process in the record.  The applicant has not shown that his rating chain violated any 
provision of the Officer Manual in preparing the disputed OERs or deprived him of due process.  
Even assuming arguendo that the alleged violations actually constituted violations of policy 
(which they do not), he has not shown that he was harmed by the alleged violations.  He was not 
deprived of his right to submit an OER reply to OER1 or an addendum to the SOER.  He has 
neither alleged nor proven that either disputed OER contains an erroneous mark or comment.  He 
discussed his transfer request with his reporting officer and received counseling about the RPD 
process from an OPM case officer.  And he has neither alleged nor proven that his command ever 
denied him counseling that he requested. 

 
11. As noted above, to be entitled to the removal of an OER, an applicant must over-

come a presumption of regularity and prove by a preponderance of the evidence that the disputed 
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OER was adversely affected by a “misstatement of significant hard fact,” factors “which had no 
business being in the rating process,” or a prejudicial violation of a statute or regulation.7   The 
applicant has not overcome this presumption or met his burden of proof for either OER1 or the 
SOER.  Accordingly, his request for relief should be denied. 
 

 
(ORDER AND SIGNATURES ON NEXT PAGE)

                                                 
7 Hary v. United States, 618 F.2d 704, 708 (Ct. Cl. 1980), cited in Lindsay v. United States, 295 F.3d 1252, 1259 
(Fed. Cir. 2002). 



       

   
     

   

 

 

      




