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FINAL DECISION TO IMPLEMENT RELIEF PURSUANT TO AN ACT Of 
· ~ . CON GRESS 

This is a proceeding under the provisions of section 1552 of ,title 10 and section 
42.5 of title 14, .United States Code. It was commenced on October 21, 1996, when the 
applicant asked that the relief afforded him in the recommended decision in ·BCMR 
Docket No. 167-94 be substituted for the order in the final decision in that case. 

This final decision, dated November 15, 1996, is signed by the three duly 
appointed members who were designated to serve as the Board in this case. 

APPLICABLE STATUTORY PROVISIONS 

14 U.S.C. § 425(a) 

The Secretary shall complete processing of an application for correction of 
military records under section 1552 of title 10 by not later than 10 months 
after the date the Secretary receives the completed applicaticm. 

14 U.S.C. § 425(c) 

If a recommended decision was modified or reversed on r~view with final 
agency action occurring after expiration of the 10-month deadline ._ .. , an 
applicant who so requests shall have the order in the final decision 
vacated and receive the relief granted in th~ recommended decision if the 
Coast Guard has the legal authority to grant such relief. The 
recommended decision shall otherwise have rio effect ~s precedent.• 

. ' )'e. 

* This section "applies to any applicant who had an application filed with or pending before the Board or 
the Secretary of the department in which the Coast Guard is operating on:or after June 12, 1990, who files 
with the Board for Correction of Military Records of the Coast Guard an application for r~lief under the 
amendm~nt made by subsection {a) .... " 
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SUMMARY OF PROCEDURAL HISTORY 

On June 28, 1994, the applicant asked the BCMR to order him restor~d to the 
grade of lieutenant (junior grade) (LTJG) on the ground that the Coast Guard's action 
vacating his appointment as an LTJG was aUegedly illegal and unjust. This request for 
relief was docketed as BCN!R Docket No. 167-94. 

On May 12, 1995, the Board signed a recommended decision in which it granted 
the relief requested by the applicant. bn the· same day, pursuant to 33 CFR § 52.64(b), 
thi& reco~mend~d decision was forwarded for review to the Deputy General Counsel, 
t~e Delegate of the S~sr)tary ot Transportation (Delegate) .. 

On September 9, 1996, the Delegate disapproved the BCMR's recommended 
decision in BCMR Docket No. 167-94 and denied the relief requested by the appli~ant. 
The Delegate's final deci~ion WlS issued after the· expiration of the 10-month deadline 
for processing the applicant's request for relief. · 

In October 1996., section 425 was added to title 14., United States Code. 

On October 21, 1996, the applicant requested; pursuant to 14 U.S.C. § 425, that 
the relief afforded him in.the recommended decision in BCMR Docket No. 167-94 be 
substituted for the order in the Delegate's final decision in the case. The applicants 
request was docketed as BCMR Docket No. 13-97. 

On October 28, 1996, the BCMR requested comments, within 15 days, from the 
applicant, the Coast Guard, and the Delegate regarding the applicant's October 21, 1996 
request. 

On October 30, ·1996, the Delegate submitted to the BCMR a memo regarding the 
procedures for processing cases under 14 U.S.C. § 42~. A copy of this_·memo was 
forwar.ded to the applicant and to the Coast Guard. 

on· November 12, 199q_, the Coast Guard submitted to the BCMR a memo 
regarding the applicant's request. The Service stated that.it "is not aware of any reason 
in this case not to grant the relief requested" by the applicant. The Coast Guard also 
provided numerous recommendations to the BCMR with regard to the processing of 
requests under 14 U.S.C. § 425. A copy of the Coast Guard's memo v.ras forwarded to 
the applicant and to the Delegate. -

, . .. ' 
t.. 
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FINDINGS AND CONCLUSIONS 

The Board makes fhe foll6w~ng findings and conclusions regarding the 
applicant's_ request: 

- 1. The BCMR has jurisdiction concerning this matter pursuant to section 1552 of 
title 10, United Stc'.!-tes Code. · · 

2. The applicant is among those entitled to relief under section 42S(c) of title 14, 
United States Code, bec~use final agency action with regard to his request for relief in 
BCMR Docket No. 161~94 did not occur until after the expiration of the 10-month 
deadline. 

3. The Board is not awa!J of any reason why the Coast Guard would not have 
the legal authority to grant the ·relief afford~d to the applicant in the recommended 
decision in BCMR Docket No. 167-94. Furthermore, the Coast Guard stated that it "is 
not aware of any reason in this case not to grant the reUef requested" by the applicant. 

4. Accordingly, the order in the final decision in BCMR Docket No. ·167-94 
should be vacated. The relief afforded to the applicant under the recommended 
decision in BCMR Docket No. 167-94.should be substituted for the vacated order in the 
final decision in that case. 

5. Pursuant to the -stated intent of section 425(c) of title 14, United States Code, 
the recommended decision in BCMR Docket No. 167-94 shall otherwise have no effect 
as precedent. 

[ORDER'AND SIGNATURES FOLLOW ON THE NEXT PAGE] 
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0RDER 

Pursuant to 14 U.S.C. § 42S(c)✓ the following relief afforded in the recommended 
decision in BCMR Docket No. 167-94 shall be substituted for the order in the final 
decision in that ca,se: 

' 
The military record of : 
USCG, is correcte~ as follows: The applicant shall be restored, as soon as 
practicable, to the grade of lieutenant (junior grade), with pay and 
allowance[s] from September 27, 1993 until the date on which he is 
commissioned.again at LTJG. 




