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applicant’s record was reviewed and a determination was made that his “highest grade held satis-
factorily is E6.” 
 
 The applicant was retired in pay grade E-6 on September 1, 2017. 

 
VIEWS OF THE COAST GUARD 

  
 On November 27, 2017, a Judge Advocate of the Coast Guard submitted an advisory opin-
ion in which she adopted the findings of the Coast Guard Personnel Service Center (PSC) in a 
memorandum on the case and recommended that the Board deny the applicant’s request. 
 
 PSC stated that the application is timely and therefore should be considered on the merits.  
PSC asserted that the Board should deny relief because the applicable regulations were available 
to the applicant and were “even referenced on his advancement announcement.”  The applicant’s 
initial retirement request was denied because he had not yet met his two-year obligated service 
requirement, which was stated explicitly in the memorandum he received.  He was instructed to 
either fulfill his obligated service requirement or request an earlier retirement at a lower pay grade, 
E-6, which is what the applicant “freely chose” to do.  PSC therefore recommended that the Board 
deny the requested relief. 
 

APPLICANT’S RESPONSE TO THE VIEWS OF THE COAST GUARD 
 
 On December 8, 2017, the Chair sent a copy of the views of the Coast Guard to the appli-
cant and invited him to respond within 30 days.  No response was received. 
 

APPLICABLE LAWS & REGULATIONS 
 

 Title 14 U.S.C. § 355 states, “Any enlisted member who has completed twenty years’ 
service may, upon his own application, in the discretion of the Commandant, be retired from active 
service.” 
 

Title 14 U.S.C. § 362 states that any enlisted member “shall be retired from active service 
with the highest grade or rating held by him while on active duty in which, as determined by the 
Secretary, his performance of duty was satisfactory, but not lower than his permanent grade or 
rating.” 
 
 Title 10 U.S.C. § 1407 authorizes a “high-three” retired pay base for calculating the retired 
pay of those who became members after September 7, 1980.  Paragraph (b) states that except as 
stated in section (f), the retired base pay “under this section is the person’s high-three year average 
determined under subsection (c) or (d).”  Under paragraph (c), an active duty member’s “retired 
pay base” is calculated by dividing the highest total of the member’s basic pay for 36 months by 
36.  Paragraph (f) discusses an “[e]xception for enlisted members reduced in grade.”  This excep-
tion applies to members who were reduced in grade as the result of an administrative action “unless 
the member was subsequently promoted to a higher enlisted grade or appointed to a commissioned 
or warrant grade,” and provides that for enlisted members reduced in grade administratively, their 
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retired pay base is determined under 10 U.S.C. § 1406 as if they had entered military service before 
September 7, 1980. 
 
 Title 10 U.S.C. § 1406 sets out the rules for the “retired pay base” of military members 
who entered service before September 7, 1980.  Paragraph (e) states that Coast Guard “member’s 
retired pay is computed under section 423(a) of title 14 in the manner provided in that section.”  
Under 14 U.S.C. § 423(a), the “retired pay base” is determined by multiplying the basic pay of the 
member’s retired pay grade by a “retired pay multiplier determined under section 1409 for the 
number of years of service that may be credited to the member under section 1405 of such title.”   
 

Under 10 U.S.C. § 1409, to calculate a member’s retired pay, the “retired pay base”—
determined pursuant to § 1406 or § 1407—is multiplied by a “multiplier,” which is 2.5 times the 
member’s years of creditable service stated as a percentage.  
  
 Article 3.A.19.d. of the Enlisted Accessions, Evaluations, and Advancements manual, 
COMDTINST M1000.2A, states that “members advancing to E-7, E-8, and E-9 will be required 
to remain on active duty for two years from the effective date of their advancement to the new 
grade unless otherwise prohibited.” 
 
 Article 1.C.11.a.(1) of the Military Separations manual, COMDTINST M1000.4, states 
that “an enlisted member does not automatically accrue a vested right to retire when he or she 
chooses independently of Service needs merely by completing 20 years of active service.”  Under 
Article 1.C.11.2.(b), a member may submit a request to retire provided that, by the requested date 
of retirement, they will have completed at least a year at their current duty station (if stationed in 
the continental United States) and if they will have completed the two-year obligated service 
requirement incurred for advancement to pay grades E-7 through E-9. 
 
 Article 1.C.12.e.(1), states that enlisted members who retire under any provisions of Title 
14 of the U.S. Code retire from “active service with the highest grade or rate he or she held while 
on active duty in which, as Commander … determines he or she performed duty satisfactorily, but 
not lower than his or her permanent grade or rate with retired pay of the grade or rate at which 
retired.” 

 
FINDINGS AND CONCLUSIONS 

 
The Board makes the following findings and conclusions on the basis of the applicant’s 

military record and submissions, the Coast Guard’s submission and applicable law: 

1. The Board has jurisdiction concerning this matter pursuant to 10 U.S.C. § 1552. 
The application was timely. 
 
 2. The applicant alleged that his retirement as an E-6 instead of an E-7 was erroneous 
and unjust.  When considering allegations of error and injustice, the Board begins its analysis by 
presuming that the disputed information in the applicant’s military record is correct as it appears 
in his record, and the applicant bears the burden of proving by a preponderance of the evidence 
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that the disputed information is erroneous or unjust.5  Absent evidence to the contrary, the Board 
presumes that Coast Guard officials and other Government employees have carried out their duties 
“correctly, lawfully, and in good faith.”6  

 
 3. The applicant claimed that his retired pay grade is erroneous and unjust because he 
was never made aware of the two-year obligated service requirement upon his advancement to  
E-7 and the transfer orders he had received to fill an E-7 billet required only one year of obligated 
service to accept the orders.  With more than six years of service, the applicant was in a “career 
status” and so needed only one year of obligated service to accept his transfer orders.7  The obli-
gated service requirements for transfers under COMDTINST M1000.8A are not the same as the 
obligated service requirements for advancements under COMDTINST M1000.2A, however.  
Article 3.A.19.d. of COMDTINST M1000.2A states that “[m]embers advancing to E-7, E-8, and 
E-9 will be required to remain on active duty for two years from the effective date of their 
advancement to the new grade” (emphasis added).  The announcement authorizing the applicant’s 
advancement to E-7 on June 1, 2016, clearly pointed out this obligated service requirement.  In 
addition, the Board notes that the applicant requested waiver of the two-year obligated service 
requirement in his August 3, 2016, retirement request letter, which shows that he knew of the 
requirement when he initially requested retirement. The Board finds that the applicant has not 
proven by a preponderance of the evidence that the Coast Guard improperly imposed a two-year 
service requirement on the applicant’s advancement to pay grade E-7. 
 
 4. The applicant argued that the two-year obligated service requirement could have 
been waived and it was therefore erroneous and unjust for the Coast Guard to retire him at an E-6 
as opposed to E-7.  Under Article 1.C.11.2.(b) of COMDTINST M1000.4, a member should only 
submit a request to retire if, by the requested date of retirement, they will have completed the two-
year obligated service requirement incurred for advancement to pay grades E-7 through E-9.  The 
record shows that on August 3, 2016, the applicant requested to retire less than two years after his 
advancement to E-7 and requested a waiver of the two-year obligated service requirement so that 
he could retire on September 1, 2017, instead of June 1, 2018.  His command positively endorsed 
this request on the same date.  But PSC considered his request and denied it.  Under 14 U.S.C.  
§ 355, members are retired at the discretion of the Commandant, and the applicant has not shown 
that PSC erroneously or unjustly denied his request for a waiver of the obligated service require-
ment.  Upon denying the waiver, PSC informed the applicant that he had two choices: wait to retire 
until June 1, 2018, when he could retire as an E-7, or waive his rights to a highest grade held board 
and retire as an E-6 with his retired pay calculated in accordance with 10 U.S.C. § 1406.  The 
preponderance of the evidence shows that the applicant knowingly chose the reduction to E-6 and 
retired pay calculated pursuant to 10 U.S.C. § 1406 so that he could retire on September 1, 2017.  
Because of his decision, his “retired pay base” is the base pay of an E-6, instead of the “high-three” 
average (which would include months he spent in pay grade E-7) authorized under 10 U.S.C.  
§ 1407.   
 

                                            
5 33 C.F.R. § 52.24(b). 
6 Arens v. United States, 969 F.2d 1034, 1037 (Fed. Cir. 1992); Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 
1979). 
7 Article 1.B.67.b.(2) of COMDTINST M1000.8A. 
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5.  The applicant claimed that he was improperly counseled and that had he known 
then (in the fall of 2016) what he knew by June 2017, he would not have agreed to the reduction 
in rank.  The applicant failed to submit any evidence of miscounseling, however, and the prepon-
derance of the evidence shows that he accepted retirement in pay grade E-6 so that he could retire 
without completing two years of active duty in pay grade E-7.  The Board finds that the applicant 
has not proven by a preponderance of the evidence that his E-6 retired pay grade is erroneous or 
unjust. 
 
 6. Accordingly, the applicant’s request to have his retired pay grade raised from E-6 
to E-7 should be denied. 
 

(ORDER AND SIGNATURES ON NEXT PAGE) 
 

  






