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Dear Petitioner: 

 

This is in reference to your application for correction of your naval record pursuant to Section 

1552 of Title 10, United States Code.  After careful and conscientious consideration of relevant 

portions of your naval record and your application, the Board for Correction of Naval Records 

(Board) found the evidence submitted insufficient to establish the existence of probable material 

error or injustice.  Consequently, your application has been denied.    

 

Although you did not file your application in a timely manner, the statute of limitation was 

waived in accordance with the 25 August 2017 guidance from the Office of the Under Secretary 

of Defense for Personnel and Readiness (Kurta Memo).  A three-member panel of the Board, 

sitting in executive session, considered your application on 13 June 2024.  The names and votes 

of the panel members will be furnished upon request.  Your allegations of error and injustice 

were reviewed in accordance with administrative regulations and procedures applicable to the 

proceedings of this Board.  Documentary material considered by the Board consisted of your 

application together with all material submitted in support thereof, relevant portions of your 

naval record,  applicable statutes, regulations, and policies, to include the Kurta Memo, the  

3 September 2014 guidance from the Secretary of Defense regarding discharge upgrade requests 

by Veterans claiming post-traumatic stress disorder (PTSD)/mental health condition (MHC) 

(Hagel Memo), and the 25 July 2018 guidance from the Under Secretary of Defense for 

Personnel and Readiness regarding equity, injustice, or clemency determinations (Wilkie 

Memo).  Additionally, the Board also reviewed an 8 May 2024 advisory opinion (AO) from a 

licensed clinical psychologist.  Although you were provided an opportunity to respond to the 

AO, you chose not to do so. 

 

The Board determined that your personal appearance, with or without counsel, would not 

materially add to their understanding of the issues involved.  Therefore, the Board determined 

that a personal appearance was not necessary and considered your case based on the evidence of 

record. 

 

A review of your record shows that you enlisted in the Marine Corps and honorably completed 

your enlistment from 8 July 1986 to 7 August 1990.  On 6 July 1995, you reenlisted in the 

Marine Corps and commenced another period of active duty on 6 July 1995.   
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On 27 January 1997, you were convicted by a general court-martial for use of 

methamphetamines and distribution of some amount of methamphetamines.  You were awarded 

confinement for five months, reduction in rank to private, and to be discharged with a Bad 

Conduct Discharge (BCD).  After completion of appellate review, you were discharged with a 

BCD on 20 March 1998. 

 

In your petition, you request to be awarded a service disability retirement and an upgrade to your 

characterization of service.  In support of your request, you provided character letters that attest 

to your growth of character post-service, including your diligent work on an oil rig.  You also 

provided a sincere personal statement in which you explained what was going on in your life at 

the time of your court-martial. 

 

In order to assist the Board, it obtained the 8 May 2024 AO, which was considered unfavorable 

to your request.  According to the AO: 

 

There is no evidence that he was diagnosed with a mental health condition in 

military service, or that he exhibited any psychological symptoms or behavioral 

changes indicative of a diagnosable mental health condition.  Throughout his 

disciplinary processing, there were no concerns raised of a mental health condition 

that would have warranted a referral for evaluation.  He has provided no medical 

evidence in support of his claims.  Unfortunately, his personal statement is not 

sufficiently detailed to establish clinical symptoms in service or provide a nexus 

with his misconduct, particularly as distribution of illegal substances is not a typical 

symptom of PTSD [post-traumatic stress disorder] or another mental health 

condition.  Additional records (e.g., post service mental health records describing 

the Petitioner’s diagnosis, symptoms, and their specific link to his misconduct) may 

aid in rendering an alternate opinion. 

 

The AO concluded, “it is my clinical opinion there is insufficient evidence of a diagnosis of 

PTSD or another mental health condition that may be attributed to military service.  There is 

insufficient evidence to attribute his misconduct to PTSD or another mental health condition.” 

 

The Board carefully reviewed your petition and the material that you provided in support of your 

petition and disagreed with your rationale for relief.  In keeping with the letter and spirit of the 

Kurta memo, the Board gave liberal and special consideration to your record of service, and your 

contentions about any traumatic or stressful events you experienced, and their possible adverse 

impact on your service.  In reaching its decision, the Board observed that, in order to qualify for 

military disability benefits through the Disability Evaluation System with a finding of unfitness, 

a service member must be unable to perform the duties of their office, grade, rank or rating as a 

result of a qualifying disability condition.  Alternatively, a member may be found unfit if their 

disability represents a decided medical risk to the health or the member or to the welfare or 

safety of other members; the member’s disability imposes unreasonable requirements on the 

military to maintain or protect the member; or the member possesses two or more disability 

conditions which have an overall effect of causing unfitness even though, standing alone, are not 

separately unfitting. 
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In reviewing your record, the Board concluded the preponderance of the evidence does not 

support a finding that you met the criteria for unfitness as defined within the disability evaluation 

system at the time of your discharge.  In its review of your petition, the Board observed no 

evidence that you had any unfitting condition while on active duty.  In reaching this conclusion, 

the Board substantially concurred the findings of the AO, which observed that there is no 

documentation that you had any medical conditions while you were on active duty that suggested 

you should have been referred to a medical evaluation board.  The Board also noted that it did 

not observe any recommendations by anyone in your chain of command that you be reviewed by 

a medical evaluation board during any of your periods of service by way of a non-medical 

assessment or otherwise.  In your case, the proximate reason for your discharge was the sentence 

of a court-martial.  Thus, even assuming that you were found to have a mental health condition 

during your service, discharges based on misconduct take precedence over disability evaluation 

processing.   

 

With respect to your request that your discharge be upgraded, the Board carefully considered all 

potentially mitigating factors to determine whether the interests of justice warrant relief in your 

case in accordance with the Kurta, Hagel, and Wilkie Memos.  These included, but were not 

limited to, your previously discussed contentions.  For purposes of clemency and equity 

consideration, the Board noted you provided advocacy letters describing post-service 

accomplishments. 

 

After thorough review, the Board concluded these potentially mitigating factors were insufficient 

to warrant relief.  Specifically, the Board determined that your misconduct, as evidenced by your 

NJPs, outweighed these mitigating factors.  In making this finding, the Board considered the 

seriousness of your misconduct and the fact it included drug offenses.   The Board determined 

that illegal drug use by a service member is contrary to military core values and policy, renders 

such members unfit for duty, and poses an unnecessary risk to the safety of their fellow service 

members.  Additionally, the Board considered the likely negative effect your conduct had on the 

good order and discipline of your unit.  Further, the Board concurred with the AO that 

insufficient evidence to attribute your misconduct to PTSD or another mental health condition.  

As explained in the AO, you provided no medical evidence in support of your claims and   

distribution of illegal substances is not a typical symptom of PTSD or another mental health 

condition. 

 

As a result, the Board concluded your conduct constituted a significant departure from that 

expected of a service member and continues to warrant a BCD.  While the Board carefully 

considered the evidence you submitted in mitigation and commends you for your post-discharge 

accomplishments, even in light of the Kurta, Hagel, and Wilkie Memos and reviewing the record 

liberally and holistically, the Board did not find evidence of an error or injustice that warrants 

granting you the relief you requested or granting relief as a matter of clemency or equity.  

Ultimately, the Board concluded the mitigation evidence you provided was insufficient to 

outweigh the seriousness of your misconduct.  Accordingly, given the totality of the 

circumstances, the Board determined that your request does not merit relief.     

 






