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 b.  Although enclosure (1) was not filed in a timely manner, it is in the interests of justice to 

waive the statute of limitations and consider Petitioner’s application on its merits. 

 

 c.  Petitioner enlisted in the Navy and began a period of active duty service on 17 December 

1991. See enclosure (2). 

 

 d.  On 28 March 1994, Petitioner received non-judicial punishment (NJP) for the wrongful 

use of marijuana in violation of Article 112a, Uniform Code of Military Justice (UCMJ). He was 

restricted for 45 days; required to perform extra duties for 45 days and to forfeit $511.50 pay per 

month for two months; and reduced in grade to E-2.  See enclosure (3).   

 

 e.  On 1 April 1994, Petitioner was notified that he was being considered for administrative 

separation from the Navy for misconduct due to drug abuse.  He subsequently waived all of his 

rights in this regard.  See enclosure (4). 

 

 f.  By message dated 5 April 1994, Petitioner’s commander recommended that Petitioner be 

administratively discharged from the Navy under other than honorable (OTH) conditions for 

misconduct due to drug abuse.  In making this recommendation, Petitioner’s commander stated 

that Petitioner admitted to intentionally smoking marijuana, and that Petitioner should therefore 

“be separated at the earliest opportunity and the nature of that separation should be other than 

honorable” in accordance with the Navy’s “zero tolerance” policy.  See enclosure (4). 

 

 g.  By message dated 12 April 1994, the separation authority directed that Petitioner be 

discharged from the Navy under OTH conditions for misconduct due to drug abuse.  See 

enclosure (5). 

 

 h.  On 18 April 1994, Petitioner was discharged from the Navy under OTH conditions for 

misconduct due to drug abuse.  See enclosure (2). 

 

 i.  On 11 September 1995, the Naval Discharge Review Board unanimously determined that 

no change was warranted in Petitioner’s discharge.  See enclosure (6). 

 

 j.  On 30 September 2009, the VA determined that service to be dishonorable for VA 

purposes, and therefore a bar to VA benefits.  See enclosure (7). 

 

 k.  On 7 November 2023, the VA, relying upon a legal opinion from its Office of General 

Counsel which provided that the “illegal use of drugs involves moral turpitude,” again 

determined that Petitioner’s service was considered dishonorable for VA purposes because his 

drug use “represents a willful act … committed without justification or legal excuse which 

gravely violates accepted moral standards and which , by reasonable calculation, would be 

expected to cause harm or loss to person or property.”  See enclosure (7). 

 

 l.  By letter dated 19 December 2023, the VA reversed its decision of 7 November 2023, 

finding that the OGC opinion cited was improperly relied upon.2  Resolving all doubt in 

Petitioner’s favor, the VA determined that Petitioner’s drug use did not constitute an offense 

involving moral turpitude and that his service was therefore considered to be other than 

 
2 The VA OGC opinion in question pertained to a case involving multiple instances of drug use.   
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dishonorable for VA purposes.  See enclosure (7). 

 

 m.  Petitioner asserts that relief is warranted solely based upon the VA’s determination.  See 

enclosure (1).   

 

MAJORITY CONCLUSION: 

 

After careful review and consideration of all the evidence of record, the Majority of the Board 

determined that equitable relief is warranted in the interests of justice.  

 

The Majority found no error in Petitioner’s discharge under OTH conditions for misconduct due 

to drug abuse at the time it was administered.  The occurrence of Petitioner’s drug use is not in 

controversy, as he reportedly admitted to such use during his NJP hearing and has not denied it.  

It also appears that all procedural requirements were satisfied to administratively separate 

Petitioner from the Navy for misconduct, as he was properly notified of the proposed action and 

waived all of his rights in that regard.  Finally, Petitioner’s misconduct was of sufficient severity 

to justify a discharge under OTH conditions.    

 

The Majority found no relevance in the VA’s determination that Petitioner’s service was other 

than dishonorable for VA purposes.  The VA applies a different criteria for such determinations 

than does the Navy to characterize a Sailors service/discharge, and the VA’s determination 

serves an entirely different purpose.  As such, the VA’s favorable determination in this regard 

has no bearing upon or relevance to the proper characterization of Petitioner’s service as 

reflected in this naval record.     

 

Although it rejected Petitioner’s stated basis for relief, the Majority also considered the totality 

of the circumstances to determine whether equitable relief is warranted in the interests of justice 

in accordance with reference (b).  In this regard, the Majority considered, among other factors, 

the relatively minor and non-violent nature of Petitioner’s misconduct; that marijuana use is 

considered to be relatively less severe misconduct today than it was in 1994; that Petitioner 

would reasonably expect a more favorable outcome under similar circumstances today than he 

received in 1994; that Petitioner’s known misconduct consisted of only a single instance of 

marijuana use; Petitioner’s relative youth and immaturity at the time of his misconduct; and the 

passage of time since Petitioner’s discharge.  Based upon these mitigating factors, the Majority 

determined that equitable relief is warranted in the interests of justice.  Specifically, the Majority 

believed that Petitioner’s characterization of service should be upgraded to general (under 

honorable conditions) to more accurately reflect the relative severity of the misconduct for which 

he was discharged.    

 

MAJORITY RECOMMENDATION: 

 

In view of the above, the Majority of the Board recommends that the following corrective action 

be taken on Petitioner’s naval record: 

 

That Petitioner be issued a new DD Form 214 reflecting that his service ending on 18 April 1994 

was characterized as “General (under honorable conditions).”  All other entries currently 

reflected on Petitioner’s DD Form 214 are to remain unchanged. 








