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Dear Petitioner: 

 

This is in reference to your application for correction of your naval record pursuant to Section 

1552 of Title 10, United States Code.  After careful and conscientious consideration of relevant 

portions of your naval record and your application, the Board for Correction of Naval Records 

(Board) found the evidence submitted insufficient to establish the existence of probable material 

error or injustice.  Consequently, your application has been denied. 

 

Although you did not file your application in a timely manner, the statute of limitation was 

waived in accordance with the 25 August 2017 guidance from the Office of the Under Secretary 

of Defense for Personnel and Readiness (Kurta Memo).  A three-member panel of the Board, 

sitting in executive session, considered your application on 6 November 2024.  The names and 

votes of the panel members will be furnished upon request.  Your allegations of error and 

injustice were reviewed in accordance with administrative regulations and procedures applicable 

to the proceedings of the Board.  Documentary material considered by the Board consisted of 

your application together with all material submitted in support thereof, relevant portions of your 

naval record, applicable statutes, regulations, and policies, to include the Kurta Memo, the  

3 September 2014 guidance from the Secretary of Defense regarding discharge upgrade requests 

by Veterans claiming post-traumatic stress disorder (PTSD)/mental health condition (MHC) 

(Hagel Memo), and the 25 July 2018 guidance from the Under Secretary of Defense for 

Personnel and Readiness regarding equity, injustice, or clemency determinations (Wilkie 

Memo).  In addition, the Board considered an advisory opinion (AO) from a qualified mental 

health professional and your response to the AO. 

 

The Board determined that your personal appearance, with or without counsel, would not 

materially add to their understanding of the issues involved.  Therefore, the Board determined 

that a personal appearance was not necessary and considered your case based on the evidence of 

record. 

 

You enlisted in the U.S. Marine Corps and began a period of active duty on 26 April 1977.  

On 13 June 1978, you received non-judicial punishment (NJP) for unauthorized absence (UA) 

totaling four days.  On 31 Jul 1978, you received your second NJP, for being absent from your 
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appointed place of duty.  On 1 June 1979, you were found guilty at summary court-martial 

(SCM) for being absent from your appointed place of duty, leaving your appointed place of duty, 

three specifications for disobeying a lawful order, and failure to obey a lawful general order.  

You were sentence to reduction in rank, forfeiture of pay, and confinement.  Then, on 26 July 

1979, you received your third NJP for UA totaling 23 hours.  On 10 December 1979, you were 

found guilty at special court-martial (SPCM) for UA totaling 18 days.  You were sentence to 

forfeiture of pay and confinement. 

 

Consequently, you were notified of administrative separation processing for misconduct, 

frequent involvement.  After you waived your rights, the Commanding Officer (CO) made his 

recommendation to the Separation Authority (SA) that you be discharged with an Other Than 

Honorable (OTH) characterization.  The SA accepted the recommendation, and you were so 

discharged on 28 April 1980. 

 

The Board carefully considered all potentially mitigating factors to determine whether the 

interests of justice warrant relief in your case in accordance with the Kurta, Hagel, and Wilkie 

Memos.  These included, but were not limited to, your desire for a discharge upgrade and 

contentions that you suffered a TBI while in service, believe this caused you to develop a severe 

personality disorder, due to this disorder you could not function normally, and it caused you to 

make poor decisions.  For purposes of clemency and equity consideration, the Board considered 

the evidence you provided in support of your application. 

 

As part of the Board review process, a licensed clinical psychologist (Ph.D.) reviewed your 

contentions and the available records, and issued an AO dated 12 September 2024.  The Ph.D. 

stated in pertinent part: 

 

Petitioner was appropriately referred for psychological evaluation and properly 

evaluated during his enlistment. His personality disorder diagnosis was based on 

observed behaviors and performance during his period of service, the information 

he chose to disclose, and the psychological evaluation performed by the mental 

health clinician. Although he has provided evidence of a head injury in service, his 

misconduct and headache symptoms were present prior to the injury and appear to 

have continued after. Additional records (e.g., post-service mental health records 

describing the Petitioner’s diagnosis, symptoms, and their specific link to his 

misconduct) may aid in rendering an alternate opinion. 

 

The Ph.D. concluded, “it is my clinical opinion that there is post-service evidence from the VA 

of TBI that may be attributed to military service.  There is insufficient evidence to attribute his 

misconduct to TBI.” 

 

In response to the AO, you provided in-service medical records.  After reviewing your rebuttal 

evidence, the AO remained unchanged. 

 

After thorough review, the Board concluded that your potentially mitigating factors were 

insufficient to warrant relief.  Specifically, the Board determined that your misconduct, as 

evidenced by your NJPs, SCM, and SPCM, outweighed these mitigating factors.  In making this 






