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Dear Petitioner: 

 

This is in reference to your application for correction of your naval record pursuant to Section 

1552 of Title 10, United States Code.  After careful and conscientious consideration of relevant 

portions of your naval record and your application, the Board for Correction of Naval Records 

(Board) found the evidence submitted insufficient to establish the existence of probable material 

error or injustice.  Consequently, your application has been denied.     

 

Because your application was submitted with new evidence not previously considered, the Board 

found it in the interest of justice to review your application.  A three-member panel of the Board, 

sitting in executive session, considered your application on 12 January 2026.  The names and 

votes of the panel members will be furnished upon request.  Your allegations of error and 

injustice were reviewed in accordance with administrative regulations and procedures applicable 

to the proceedings of this Board.  Documentary material considered by the Board consisted of 

your application together with all material submitted in support thereof, relevant portions of your 

naval record, and applicable statutes, regulations, and policies, to include the 25 August 2017 

guidance from the Office of the Under Secretary of Defense for Personnel and Readiness (Kurta 

Memo), the 3 September 2014 guidance from the Secretary of Defense regarding discharge 

upgrade requests by Veterans claiming post-traumatic stress disorder (PTSD) (Hagel Memo), 

and the 25 July 2018 guidance from the Under Secretary of Defense for Personnel and Readiness 

regarding equity, injustice, or clemency determinations (Wilkie Memo).  The Board also 

considered the advisory opinion (AO) furnished by a qualified mental health professional.  

Although you were provided an opportunity to respond to the AO, you chose not to do so.  

 

The Board determined that your personal appearance, with or without counsel, would not 

materially add to their understanding of the issues involved.  Therefore, the Board determined 

that a personal appearance was not necessary and considered your case based on the evidence of 

record. 

 

You previously applied to this Board for an upgrade to your characterization of service where 

you contended that your discharge unjust because you volunteered to serve and go to Vietnam, 

you were a machine gunner in combat and served honorably prior to and during Vietnam, and 

that your misconduct was only after you returned and were using alcohol to cope with trauma 
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from combat and racial discrimination.  The Board denied your request on 1 December 2021.  

The summary of your service remains substantially unchanged from that addressed in the 

Board’s previous decision. 

 

After careful review, the Board reached the following conclusions and denied your application 

for relief. 

 

The Board initially concluded you were appropriately discharged with a Dishonorable Discharge 

(DD) based on your conviction by a general court-martial (GCM).  While the Board carefully 

considered your contention that you were not guilty of unauthorized absence (UA), treated 

unfairly due to your race, and only agreed to accept the DD as part of a pre-trial agrees, it was 

not persuaded by your argument.  First, the Board observed your GCM conviction was for 

assault, destroying military property, and disobeying orders.  The Board noted your prior special 

court-martial conviction (SPCM) involved periods of UA but those charges were dismissed and 

that conviction did not result in your DD.  Further, contrary to your contention, the Board noted 

you pleaded not guilty at your GCM and there was no evidence you entered into a pre-trial 

agreement.  Therefore, the Board determined the presumption of regularity applies to the finding 

that you committed the misconduct that formed the basis of your DD and you were properly 

discharged based on your GCM conviction. 

 

Because you raised the issue of mental health, the Board requested an AO.  As part of the 

Board’s review process, a qualified mental health professional reviewed your contentions and the 

available records and issued an AO on 21 August 2025.  The AO stated in pertinent part: 

 

Petitioner contends he incurred mental health issues (PTSD) during military 

service, which may have contributed to the circumstances of his separation from 

service. 

 

Psychiatry record notes Petitioner was referred for evaluation while in correctional 

custody (dates nonsensical as one notes February 1960 and another February 1970). 

Note reads: 

 

“He feels the Marine Corps has been grossly unjust in handling him and black [sic] 

people in general. He states he’s now serving 4 months in the brig for one day U.A. 

and refusing to leave the PX when ordered to by the Sgt. Major of the Brigade. He 

feels that the Sgt. Major was unjust in asking him to leave because he was ‘only 

attempting to buy some cigarettes.’ He now states he will probably face a general 

court martial for three accounts of assaults, which he explains as follows: 

1) [Sergeant] was unjustly assaulting a fellow prisoner and he intervened. 

2) A [Corporal] called him a “black bastard” and he retaliated by striking him. 

3) A [Captain] states he was struck by [Petitioner] when ‘I was only trying to defend 

myself from getting hurt by brig personnel and, besides, I never touched him.’... 

“He is an extremely angry individual and, at times capable of interpreting actions 

and events directed against him when in actuality they are not.” He was 

subsequently diagnosed with Antisocial Personality Disorder. 
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There is no evidence that the Petitioner was diagnosed with a mental health 

condition in service or that he suffered from any symptoms incurred by a mental 

health condition. Although it is possible that he was treated poorly at times while 

in the Marine Corps, the nature and pervasiveness of his misconduct exceeds that 

of what would be expected to have been caused by PTSD or another mental health 

condition alone. His repetitive misconduct appears to be more aligned with his 

diagnosed Antisocial Personality Disorder.  He did not submit any medical 

evidence in support of his claim. 

 

The AO concluded, “it is my clinical opinion that there is insufficient evidence of a mental 

health condition (PTSD) that existed in service.  There is insufficient evidence to attribute his 

misconduct to a mental health condition.” 

 

The Board applied liberal consideration to your claim that you suffered from a mental health 

condition, and to the effect that this condition may have had upon the conduct for which you 

were discharged in accordance with the Hagel and Kurta Memos.  Applying such liberal 

consideration, the Board found insufficient evidence of a diagnosis of mental health condition 

that may be attributed to military service.  This conclusion is supported by the AO and the fact 

you provided no medical evidence in support of your claim.  Additionally, even applying liberal 

consideration, the Board found insufficient evidence to conclude that the misconduct for which 

you were discharged was excused or mitigated by your mental health condition.  In this regard, 

the Board simply had insufficient information available upon which to make such a conclusion 

and recognized the same concerns raised in the AO.  Moreover, even if the Board assumed that 

your misconduct was somehow attributable to any mental health conditions, the Board 

unequivocally concluded that the severity of your serious misconduct more than outweighed the 

potential mitigation offered by any mental health conditions.   

 

In addition to applying liberal consideration to your claimed mental health condition and its 

potential effect upon your conduct in accordance with the Kurta Memo, the Board also 

considered the totality of the circumstances to determine whether equitable relief is warranted in 

the interests of justice in accordance with the Wilkie Memo.  In this regard, the Board 

considered, amongst other factors, the totality of your service that included service in Vietnam, 

your relative youth and immaturity at the time of your misconduct, your claims of racial 

discrimination and mistreatment, the advocacy letter you provided, your good conduct since your 

long-term incarceration in and the passage of time since your discharge. 

 

The Board found that the mitigating factors were not nearly sufficient to justify any equitable 

relief.  Specifically, the Board found that the severity of your misconduct far outweighed all of 

the mitigating factors combined.  In particular, the Board noted that you were found guilty of 

serious offenses that involved assaulting brig personnel, disobeying orders, and destroying 

property.  Further, the Board noted other aggravating factors in your record.  Documents in your 

record annotate you escaped custody during which you “knocked someone out,” placed a belt 

around a fellow Marine’s neck, and dragged him behind a truck.  These aggravating factors, 

combined with your two previous NJPs, GCM conviction, and SPCM conviction, increased the 

severity of your misconduct and therefore established a higher burden to justify equitable relief 

which you did not satisfy.  Moreover, the Board found that your conduct showed a complete 






