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Dear Petitioner: 

 

This is in reference to your application for correction of your naval record pursuant to Section 

1552 of Title 10, United States Code.  After careful and conscientious consideration of relevant 

portions of your naval record and your application, the Board for Correction of Naval Records 

(Board) found the evidence submitted insufficient to establish the existence of probable material 

error or injustice.  Consequently, your application has been denied.     

 

Although you did not file your application in a timely manner, the statute of limitation was 

waived in accordance with the 25 August 2017 guidance from the Office of the Under Secretary 

of Defense for Personnel and Readiness (Kurta Memo).  Your request has been carefully 

examined by a three-member panel of the Board, sitting in executive session on 9 December 

2025.  The names and votes of the panel members will be furnished upon request.  Your 

allegations of error and injustice were reviewed in accordance with administrative regulations 

and procedures applicable to the proceedings of the Board.  Documentary material considered by 

the Board consisted of your application together with all material submitted in support thereof, 

relevant portions of your naval record,  applicable statutes, regulations, and policies, to include 

the Kurta Memo, the 3 September 2014 guidance from the Secretary of Defense regarding 

discharge upgrade requests by Veterans claiming post-traumatic stress disorder (PTSD)/mental 

health condition (MHC) (Hagel Memo), and the 25 July 2018 guidance from the Under Secretary 

of Defense for Personnel and Readiness regarding equity, injustice, or clemency determinations 

(Wilkie Memo).  In addition, the Board considered an advisory opinion (AO) from a qualified 

mental health professional.  Although you were provided an opportunity to respond to the AO, 

you chose not to do so. 

 

You enlisted in the U.S. Navy and began a period of active duty on 8 January 2013. On  

17 November 2016, pursuant to your guilty pleas, you were found guilty at general court-martial 

(GCM) for attempting to disobey a lawful command to restrain from initiating any contact or 

communication with your spouse, attempting to retrieve your personal firearm from the 

installation armory in violation of a  statute, and wrongfully communicate a threat to your 

spouse to murder her and her father and rape her children.  You were sentenced to confinement, 
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reduction in rank, and a Bad Conduct Discharge (BCD).  After completion of all levels of 

review, you were so discharged on 22 December 2017. 

 

The Board carefully considered all potentially mitigating factors to determine whether the 

interests of justice warrant relief in your case in accordance with the Kurta, Hagel, and Wilkie 

Memos.  These included, but were not limited to, your desire for a discharge upgrade, back pay, 

and severance pay.  You contend that due to being diagnosed with bipolar disorder you should 

have been either medically separated or retired, your military counsel was aware of an injustice 

involving the alleged victim recanting her allegations, and you obtained proof of your attorney 

acknowledging fraud upon the court-martial on 12 February 2019.  For purposes of clemency 

and equity consideration, the Board considered the totality of your application; which consisted 

of your DD Form 149 and the evidence you provided in support of your application. 

 

As part of the Board review process, a licensed clinical psychologist (Ph.D.) reviewed your 

contentions and the available records and issued an AO on 22 September 2025.  The AO stated in 

pertinent part: 

 

Petitioner was formally evaluated and provided proper treatment on multiple 

occasions during his military service.  Although his diagnostic picture was unclear, 

he was diagnosed with a mental health condition and it can be considered that his 

condition onset during his military service.  Although there were some 

inconsistencies in his report of his symptoms, it possible to consider his 

unreliability as a reporter as an indicator of the cyclical nature of his mental health 

concerns.  Unfortunately, it is difficult to attribute his misconduct and the 

circumstances of his separation from service to mental health concerns, given his 

denial of having engaged in the misconduct and claims that he was falsely accused 

and prosecuted. 

 

The AO concluded, “it is my considered clinical opinion that there is in-service evidence of a 

mental health condition that may be attributed to military service.  There is insufficient evidence 

that his misconduct and the circumstances of his separation may be attributed to a mental health 

condition.” 

 

After thorough review, the Board concluded that your potentially mitigating factors were 

insufficient to warrant relief.  Specifically, the Board determined that your misconduct, as 

evidenced by your GCM, outweighed these mitigating factors.  In making this finding, the Board 

considered the seriousness of your misconduct and found that your conduct showed a complete 

disregard for military authority and regulations.  Your conduct not only showed a pattern of 

misconduct but was sufficiently pervasive and serious to negatively affect the good order and 

discipline of your command.   

 

Further, the Board noted you provided no evidence, other than your statement, to substantiate 

your contentions regarding your GCM conviction.  However, the Board further noted that a plea 

of guilty is the strongest form of proof known to the law.  Based upon your plea of guilty alone 

and without receiving any evidence in the case, a court-martial can find you guilty of the offenses 

to which you pleaded guilty.  The Board noted that during a GCM guilty plea such as yours, the 
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Military Judge (MJ) will only accept your guilty plea once they were satisfied that you fully 

understood the meaning and effect of your guilty plea, and only after determining that your plea 

was made voluntarily, of your own free will, and with full knowledge of its meaning and effect.  

On the record, the MJ would have also had you state on the record that discussed every aspect of 

your case including the evidence against you and possible defenses and motions in detail with 

your lawyer, and that you were satisfied with your counsel's advice.  Further, the MJ would have 

also had you state on the record that you were pleading guilty because you felt in your own mind 

that you were guilty.  Moreover, the Uniform Code of Military Justice states that during the 

appellate review process, the appellate court may affirm only such findings of guilty and the 

sentence or such part or amount of the sentence as it finds correct in law and fact and determines, 

on the basis of the entire record, should be approved.  In other words, the appellate court has a 

duty to conduct a legal and factual sufficiency review of the case.  If any errors or improprieties 

had occurred at any stage in your case, the Board determined that the appellate court would have 

concluded as such and ordered the appropriate relief.  However, no substantive, evidentiary, or 

procedural defects were identified in your case.  Therefore, the Board was not persuaded by your 

arguments regarding any injustice related to your GCM conviction and decline to re-litigate facts 

established by your guilty plea. 

 

The Board also noted that, although it cannot set aside a conviction, it might grant clemency in 

the form of changing a characterization of discharge, even one awarded by a court-martial.  

However, the Board concluded this was not a case warranting any clemency as you were properly 

convicted at a GCM of serious misconduct.  The Board determined that characterization with a 

BCD is appropriate when the basis for discharge is the commission of an act or acts constituting a 

significant departure from the conduct expected of a Sailor.   

 

Additionally, the Board concurred with the AO that there is insufficient evidence that your 

misconduct and the circumstances of your separation may be attributed to a mental health 

condition.  The Board applied liberal consideration to your claim that you suffered from a mental 

health condition, and to the effect that this condition may have had upon the conduct for which 

you were discharged in accordance with the Hagel and Kurta Memos.  Applying such liberal 

consideration, the Board found sufficient evidence of a diagnosis of mental health condition that 

may be attributed to military service.  This conclusion is supported by the AO.  However, even 

applying liberal consideration, the Board found insufficient evidence to conclude that the 

misconduct for which you were discharged was excused or mitigated by your mental health 

condition.  In this regard, the Board simply had insufficient information available upon which to 

make such a conclusion and agreed with the AO that it is difficult to reconcile your denial of 

misconduct with a finding that your misconduct had a nexus with your mental health condition.  

Therefore, the Board determined that the evidence of record did not demonstrate that you were 

not mentally responsible for your conduct or that you should not be held accountable for your 

actions.  Moreover, even if the Board assumed that your misconduct was somehow attributable to 

any mental health conditions, the Board unequivocally concluded that the severity of your serious 

misconduct more than outweighed the potential mitigation offered by any mental health 

conditions.   

 

 

 






