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Applicant’s Request

The application for discharge review, received 970714, requested that the characterization of service on the discharge be changed to honorable, and the reason be changed to HONORABLE.  The applicant requested a hearing before a Traveling Panel closest to [nothing specified].  The applicant listed no representative on the DD-293.  In the acknowledgement letter to the applicant, she was informed that the NDRB no longer has Traveling Panels, and a personal appearance hearing will not be conducted unless the NDRB has first conducted a documentary review.
Summary of Review
A documentary discharge review was conducted in Washington, D.C. on 980427.  The NDRB determined that the discharge equitably reflects the quality of service rendered.  The discharge shall remain:  GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority: NAVMILPERSMAN, Article 3630605.

THE FINDING FOR MISCONDUCT (3630605.96) IS EFFECTIVE FOR 961003 – 970701. ONLY.

SPN CODE HKQ  EFFECTIVE 930628 – PRESENT.  A general discharge for COSO is written:

“GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT”.

PART I - APPLICANT’S ISSUES (verbatim)

1. Navy Equal Opportunity (EO)/Sexual Harrasment (SH) formal complaint form – grievance has not been resolved to my satisfaction.  Appeal was not resolved.  Grievance is 45 pages 98 pages support documentation followed

2. by appeal to denied Navy Equal Opportunity (EO)/Sexual Harrasment (SH) Formal complaint.

3. Reprisals as a result for filing grievance.  Grievance with VP-26 under (preliminaries) investigation at Department of Defense Special Inquires.  Case # is #96/L6.3211 ICO C__ A. M__-Z__ [SSN].

4. Special Court-Martial June 19, 1996.  For comment to (LCPO) Leading Chief Petty Officer, “you know the ‘ol saying Chief, cover your tail with a paper trail.”  Other charges br’ought forth for going forth with SPCM & grievance.

5.  Block 8, Issues 1,2,3,4 – led up to 31 Aug 1996, unjust discharge.  Appeal to special court-martial still pending.  I’m awaiting a copy of the record of trial.

PART II - SUMMARY OF SERVICE
Prior Service (component, dates of service, type of discharge):


Active:
USN


920422 – 950706
Hon


Inactive:
USNR (DEP)

910722 – 920420
COG

USNR (DEP)

910227 – 910710
ELS (moral










disqualification for









civil involvement)

Period of Service Under Review:

Date of Enlistment:  950707


Date of Discharge:  960831

Length of Service (years, months, days):


Active:  01  01  25


Inactive:  None

Age at Entry:  35



Years Contracted:  4

Education Level:  13



AFQT:  35

NEC:  YN-0000  



Highest Rate:  YNSN

Performance Evaluation Averages (number of marks):

Performance:  4.00 (1)
Behavior:  4.00 (1)

OTA:  4.00 (4.00 scale)



  2.0 (1)

       2.0 (1)


1.67 (5.0 scale)

Military Decorations:  None

Unit/Campaign/Service Awards:  GCM, HSM, B”E”R, and NDSM

Nonjudicial Punishment(s):  None

Court(s)-Martial:  1 (SPCM)

Days of Unauthorized Absence:  None

Character, Narrative Reason, and Authority of Discharge:

GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630605.

PART III - CHRONOLOGICAL LISTING OF SIGNIFICANT SERVICE EVENTS1
950707:
Re-enlisted at NAVSTA Charleston, SC for four years.

950904:
Joined VP-26 at NAS Brunswick, ME.

960209:
Applicant acknowledged Enlisted Performance Evaluation Report for the period 950802 to 960115 containing derogatory comments.
960611:
Applicant’s Statement:  “Sir, I understand I have been found guilty of disrespect and I can accept that and respect your judgement.  My intentions were not to disrespect anyone at anytime during arrival and throughout duration of time of VP-26 and if I offended anyone I truly apologize for that .  I have learned many lessons here today and throughout the trial within the week in regards to me personally and me within the U.S. Navy.  One of which lesson I’ve learned to become a better sailor as far as my military bearing is concerned.  I feel as far as my rehabilitation in society I do not have a problem with that.  I know that I have been given another opportunity to do the best that I can to continue to comply with the rules and regulations and policies of VP-26.  Sir, I ask that when you do the sentencing if you would please go lenient for the reason that I am the sole provider in my family and I do have a newborn and a two year old.  At the present time my husband is going to trucking school in New Hampshire.  I came in the Navy at a very late age, but I volunteered to do so and I am very career oriented.  I’m very career minded and I would like to continue on.  My opportunity to come into the Navy when I volunteered was to continue my education as far as my nursing was concerned, because I did nursing prior to coming into the service.  That didn’t turn out as is, obviously because I’m a yeoman.  I did come in as a fireman and I have worked my way up through various evaluations, which the defense has handed to you a few minutes ago.  I’m not new to the Navy, like I stated in testimony because of the fact that I come from a military background.  I wasn’t raised to disrespect anyone and I don’t go out of my way to disrespect anyone.  But during my pregnancy, I don’t know what to say about that.  But I do understand and I respect your judgement as far as me being guilty.  I just want to carry on and go on with my career and do the best that I can to be better within the U.S. Navy.  But I have lots of bills to pay and finances that we are still trying to get on our feet, as far as finances are concerned.  I want to get on with my life, and get on with my Navy career, make things happen for me, my family, to contribute to VP-26 and later on in the years if I so intend to stay in I would like to go on deployment with VP-26 when they deploy in August.  When I detached Charleston, South Carolina, it was my sole intention.  My intentions were not to become pregnant.  It was something that happened and I am married.  For whatever reasons why things happen like they did, again I apologize and I would like to say that it would not happen again.  I just want to carry on and go on with my Navy career.  Like I say during your sentencing if you could be lenient in regards to my finances to me and my children and my family – where my family is concerned.  We’ve had a long road since we came here.  I see a little bit more light now.  I am at the end of the tunnel so there is light.  I don’t know what else to say.  I’m drawing blanks, but I truly apologize to the government, to VP-26 and to the people I have offended or hurt, whether they felt it was intentional or not, it was not intentional.  That’s all I have to say.”

960617:
Opened SPCM for violation of UCMJ, Article 89 (2 specs):


Sp 1 – Disrespect towards LT D__ V__ on 951026 by saying to AW2 J__ in a derogatory and contemptuous manner, “If you don’t have a check for geedunk.  I don’t have time for you.” And “Whatever, if you don’t have a checkbook I don’t have time for you.”                                             


Sp 2 - Disrespect to LT S__ and LT R__ on 951114 by referring to each superior commissioned officer.


Article 91 (2 specs):


Sp 1 – Disrespect to ATC E__ on 951114 by saying, “No, you ain’t seeing nothing the way it really is. You’re sitting up here accusing me of fat-eatin by looking at all those papers and whatever I told YN1 W__ about my finances and ya’ll need to get off that stuff.” and “I don’t even care about getting my NEXCARD lowered now.  Just forget about it.”


Sp 2 – Disrespect to ATC E__ on 951114 by saying, “You’ve really covered your butt with all of this.  Haven’t you.”


Article 134:  Disrespect to Mr. S__, a civilian at the Navy-Marine Corps Relief Society, on 950911 by speaking and shouting in a disrespectful, rude and insolent manner during a telephone conversation.

960619:
Closed SPCM:

Findings:  Article 89, Sp 1 – pled not guilty/found not guilty

                     Sp 2 - pled not guilty/found not guilty

     Article 91, Sp 1 - pled not guilty/found guilty

                     Sp 2 - pled not guilty/found guilty

     Article 134 – pled not guilty/found not guilty

Sentenced:  Reprimand, and reduction to E-3.  (The Military Judge recommended that the CO, VP-26 suspend the reduction for 12 months.) 


CA  (As of CO’s letter of 960831, he writes that the CA’s action is still pending.) [Disposition NFIR.]  

960627:
Applicant notified of intended recommendation for discharge under other than honorable conditions by reason of misconduct due to the  commission of a serious offense.  “Member was notified of this procedure at 1600, 15 July 1996 and did not which to sign until having opportunity to consult with legal counsel.”

960716:  
Applicant advised of his rights and having consulted with counsel certified under UCMJ Article 27B, elected to waive all rights except the right to obtain copies of the documents used to support the basis for the separation.  Receipt acknowledged.

960805:
Appealed Notification Processing for administrative separation (ADSEP):  “I am writing in the hope of continuing a career that is very important to me.  My parents’ families served in the military during World War I and World War II.  M father served during the Korean and Vietnam War.  My oldest brother was killed in Vietnam at the age of nineteen.  My family, my grandparents and great grandparents have served honorably in the military services of the United States.  I know that I have been convicted at a court-martial of disrespect.  My statement, enclosure (1), was an effort to communicate my regret to the Military Judge.  I accept his verdict and would simply ask that you consider that statement in making your decision.  I wanted then and still wan to serve my country honorably and respectfully.  If given the opportunity to continue a career in the Navy, I can and will be productive and an asset to the Navy. . . . It is difficult to find the phrases and words that will initiate a change of heart to let me continue my career.  So much has already been said.  I know that I have what it takes to be a good sailor without further explanation.  I will close my letter and wait for your decision.”  

960813:
Commander, Submarine Group TWO determined that adequate grounds exist to separate the applicant with a general (under honorable conditions) discharge.

960831:
Discharged GENERAL (UNDER HONORABLE CONDITIONS)/ MISCONDUCT, authority Naval Military Personnel Manual, Article 3630605.

960831:
Commanding officer reported to Chief of Naval Personnel that the applicant was discharged with a General (Under Honorable Conditions) characterization by reason of misconduct due to the commission of a serious offense as evidenced by a SPCM.  Commanding officer’s verbatim comments:  YNSN M__-Z__ has had extreme difficulty adjusting to military life since reporting to this command.  Member’s continued difficulty to render respect towards authority has interfered severely with her ability to perform her work.  She lacks basic skills in military bearing and is unwilling to make the necessary adjustments to continue her military service.  Her commitment is self-centered and she refuses to obey any regulation which does not suit her lifestyle.  Far from building trust, her attitude and demeanor actually degenerate that necessary bond and are not in keeping with the values of the Naval service.  Her inability to comply with accepted military standards of conduct has led to several disciplinary problems which ultimately resulted in her being convicted at a Special Court-Martial for 2 specifications of disrespect to a Chief Petty Officer.  A review of her prior performance evaluations indicates that she suffered similar problems with authority early in her career and has been unable to conduct herself in a military manner.  YNSN M__-Z__’s attitude, personal behavior, and the constant disrespect shown towards her superiors are prejudicial to good order and discipline.  I believe it is in the Navy’s best interest to separate YNSN M__-Z__ as soon as possible.  I recommend she be separated from the Naval service with a General discharge (under Honorable conditions).

RECORDER’S NOTES:

1  The source for all entries is the service record (includes medical/dental record) unless otherwise noted.

 PART IV - EXTRACT OF PERTINENT REGULATION/LAW
A. The Naval Military Personnel Manual, (NAVPERS 15560C, Change 9, effective 22 Jul 94 until 02Oct 96),  Article 3630600, SEPARATION OF ENLISTED PERSONNEL BY REASON OF MISCONDUCT, states:PRIVATE 

1.  A member may be separated for misconduct by reason of one or more of the following circumstances:

a.  Misconduct Due to Minor Disciplinary Infractions.  A series of at least three but not more than eight minor violations (e.g. specifications) of the Uniform Code of Military Justice (UCMJ) (none that could result in a punitive discharge - see Manual for Courts-Martial, Appendix 12, and not drug related) documented in the service record, within the current enlistment, which have been disciplined by not more than two punishments under the UCMJ.  The member must have violated counseling (Article 3610250.5) prior to initiating processing.  If separation of a member in entry level status is warranted solely by reason of minor violations of the UCMJ, and the member's misconduct does not meet the eligibility requirements for any other misconduct, the processing should be under Entry Level Performance and Conduct (Article 3630200).

b.  Misconduct Due to a Pattern of Misconduct
(1)  A pattern of misconduct is defined as discreditable involvement with civil and military authorities.  The member must have violated counseling (Article 3610250.5) prior to initiating processing.  Such a pattern may include both minor and serious infractions as evidenced by:

(a)  Three or more civilian convictions within the current enlistment.

(b)  Three or more punishments under the UCMJ within the current enlistment.

(c)  Any combination of three civilian convictions and punishment(s) under the UCMJ within the current enlistment.

(d)  Three or more periods of unauthorized absence of more than 3 days duration each within the current enlistment.

(e)  Nine or more violations (e.g., specifications) of the UCMJ within the current enlistment which have been disciplined by punishment under the UCMJ.

(2)  A pattern of misconduct is defined as well by discreditable management of one's personal and financial affairs as evidenced by:

(a)  A set pattern of failure to pay just debts.  (Include financial statement prepared as specified in Article 6210140.14 when case is forwarded.)

(b)  A set pattern of failure to contribute adequate support to dependents or failure to follow orders, decrees, or judgments of a civil court concerning the support of dependents.  Include copies of court order(s), judgments, etc.

c.  Misconduct Due to Commission of a Serious Offense (processing not mandatory).  An individual may be processed for administrative separation when a punitive discharge would be authorized by the Manual for Courts-Martial for the same or a closely related offense.  Note that:

(1)  If the offense is evidenced by a general or special court-martial conviction--the findings of which have been approved by the Convening Authority--the findings of the court-martial as they relate to the administrative discharge process (basis and reason) are binding on the Administrative Board (see Article 3610260.7a).

(2)  If the offense is evidenced solely by a court-martial conviction and the court-martial Convening Authority has remitted or suspended a punitive discharge, forward the case to the same Convening Authority for endorsement according to Article 3610260.7b.

d.  Misconduct Due to Commission of a Serious Offense (processing mandatory)
(1)  An individual must be processed for administrative separation when the commanding officer believes by a preponderance of the evidence that the individual committed extremely serious misconduct that either resulted in, or had the potential to result in death, or serious bodily injury, such as but not limited to:  homicide, arson, armed robbery, etc.

(2)  Sexual Perversion.  An individual must be processed for administrative separation when an incident involves sexual behavior that deviates from socially acceptable standards of morality and decency.  Such behavior may violate military or civilian law and includes, but is not limited to:

(a)  lewd and lascivious acts;

(b)  sodomy (forcible heterosexual or child molestation); consensual and forcible homosexual acts with of-age individual shall be processed under Article 3630400);

(c)  indecent assault;

(d)  indecent acts; and

(e)  indecent exposure.

Note that if circumstances involve an incestuous relationship, commanding officers shall notify Chief of Naval Personnel (CHNAVPERS) (Pers-661/83) immediately upon discovery.  Per OPNAVINST 1752.2, Pers-661 will review the case for referral to the Family Advocacy Program; if member is not accepted, Pers-83 will direct processing for separation.  Note that acceptance into family advocacy programs run by Family Service Centers at local commands does not constitute formal acceptance into the Navy's Family Advocacy Program.

(3)  Sexual Harassment.  An individual must be processed for administrative separation following punitive actions if appropriate, on the first substantiated incident of sexual harassment involving any of the following circumstances:

(a)  threats or attempts to influence another's career or job for sexual favors;

(b)  rewards in exchange for sexual favors; or

(c)  physical contact of a sexual nature which, if charged as a violation of the UCMJ, could result in a punitive discharge.

Note that an incident is substantiated if there has been a nonjudicial punishment or court-martial conviction, or the commanding officer is convinced based on the preponderance of the evidence that sexual harassment has occurred.  All forms of sexual harassment not mentioned above must still be handled administratively (i.e.; NAVPERS 1070/613, Administrative Remarks (Page 13) counseling, letters of instruction, nonpunitive letters, remarks in evaluations, etc.).

e.  Misconduct Due to Civilian Conviction (processing not mandatory).  An individual may be processed for administrative separation based on a conviction by civilian authorities, or action taken which is equivalent to a finding of guilty, provided the offense, or closely related offense could warrant a punitive discharge (see Manual for Courts-Martial, Appendix 12), or the sentence includes confinement of 6 months or more without regard to suspension or probation.

f.  Misconduct Due to Civilian Conviction (processing mandatory).  An individual must be processed for administrative separation based on a conviction by civilian authorities, or action taken which is equivalent to a finding of guilty, which involved an offense that either resulted in, or had the potential to result in death, or serious bodily injury, such as but not limited to:  homicide, arson, armed robbery, etc., or is a sexual perversion as described in  subparagraphs 1d(2)(a) - (e).

2.  Under this article, counseling and warning as outlined in Article 3610260.5 is only required for members being processed for misconduct due to pattern of misconduct or misconduct due to minor disciplinary infractions.  The latest offense and counseling and warning must have occurred while assigned to the parent command.  Separation activities defined in Article 3640476, and other commands to which temporary duty is authorized by CHNAVPERS, are exempt from this requirement.

3.  Characterization.  Normally Other Than Honorable, but characterization as General may be assigned when warranted.  For respondents who have completed entry level status, characterization of service as Honorable is not authorized unless the respondent's record is otherwise so meritorious that any other characterization would be clearly inappropriate.  When characterization of service as Other Than Honorable is not warranted for a member in entry level status, the separation shall be described as Entry Level Separation.

4.  Reduction in Rate.  When a servicemember serving in pay grade E-4 or above is administratively separated with an Other Than Honorable characterization of service, the member shall be administratively reduced to pay grade E-3, such reduction to become effective upon separation.

5.  Procedures

a.  The Administrative Board procedure (Article 3640200) shall be used in processing all reasons, except when processing for misconduct due to minor disciplinary infractions, in which case Notification procedure (Article 3640200) may be used.

b.  Separation processing for misconduct due to civil conviction may be initiated whether or not a member has filed an appeal of a civilian conviction or has stated an intention to do so.  Execution of an approved separation should be withheld pending outcome of the appeal or until the time for appeal has passed.  The member may be separated prior to final action on appeal upon his or her request or upon direction of the Secretary of the Navy (SECNAV).

c.  Members confined in a foreign penal institution may be processed for separation, but may not be discharged or separated from the service until the completion of imprisonment and return to the United States.  In unusual cases, (i.e., life sentence without possibility of parole) such discharges or separations may be authorized by SECNAV by Reason of Best Interest of the Service (see Article 3630900).  SECNAVINST 5820.4 refers.

d.  Members must be dual or multiple processed where appropriate, (i.e., members processed for misconduct due to civil conviction must also be processed (dual) for misconduct due to commission of a serious offense if the offense for which convicted could warrant a punitive discharge).  Exceptions: 

(1)  misconduct involving only preservice, prior service, or current service homosexual conduct shall be processed only under Article 3530400;

(2)  misconduct involving only drug abuse (civil or military) shall be processed only under Article 3630620;

(3)  misconduct involving only violation of UCMJ Article 83 shall be processed only under Article 3630100.

e.  Members may be processed for separation by reason of misconduct for offenses which occur preservice or in a prior enlistment, provided the misconduct was unknown to the Navy at the time of enlistment or reenlistment and processing for fraudulent enlistment is inappropriate.  Under these unusual circumstances, Notification procedures (see Article 3640200) shall be used as the least favorable characterization of service possible for offenses which occur prior to entry into active duty or in prior enlistment is General.

f.  Officers exercising special court-martial convening authority are delegated authority (see Article 3610220) to separate members only if an Administrative Board recommends separation with a General or Honorable discharge, the member does not object to the discharge, and that characterization is consistent with guidance in Article 3610300.  In cases where member objects to separation, CHNAVPERS (Pers-83) is Separation Authority.  Regardless of an Administrative Board's recommendation, CHNAVPERS is Separation Authority for members being separated by reason of misconduct due to commission of a serious offense as evidenced by sexual perversion or sexual harassment.

g.  Forward processed case by letter of transmittal to Pers-83.  Ensure member's full name, rate, and SSN have been indicated on each page of the case.  In those cases where the commanding officer effects the separation, indicate date and characterization of separation awarded.  Refer to Article 3640200.11 for message submission option in those cases where member waives an Administrative Board, the commanding officer does not have authority to effect separation, or member objects to separation.

B.  In Appendix 12 of the Manual for Courts-Martial, a punitive discharge is authorized for violation of the Uniform Code of Military Justice, Article 91:  Disrespect to a chief petty officer, if adjudged at a Special or General Court-Martial.

C.  The Naval Military Personnel Manual, (NAVPERS 15560C, Change 9, effective 22 Jul 94 until 01 Oct 96),  Article 3610300.4, Limitation on Characterization of Service, subparagraph b, states:  When members are processed for separation based solely upon the results of a special or general court-martial not imposing a punitive discharge and an Other Than Honorable characterization is warranted, such characterization must be forwarded to the Secretary of the Navy (SECNAV) for approval.  If a special or general court-martial awards a punitive discharge, but the punitive discharge is suspended, Chief of Naval Personnel (CHNAVPERS) is approving authority. 

D.  NAVADMIN 140/96 (Enlisted Administrative Separations) (effective 960606-present),  defined all commanding officers and their superiors in the chain of command, along with certain officers-in-charge (specifically designated) are Special Court-Martial Convening Authorities (SPCMCA's).  SPCMCA's are the separation authority for the following:

1.  Other Designated Physical or Mental Conditions (MPM 3620200)

2.  Review Action (MPM 3620200)

3.  Dependency or Hardship (MPM 3620210)

4.  Parenthood (MPM 3620215)

5.  Pregnancy or Childbirth (MPM 3620220)

6.  Personality Disorder (MPM 3620225)

7.  Surviving Family Member (MPM 3620240)

8.  Reservist becomes a Minister (MPM 3620250)

9.  Weight Control Failure (MPM 3620260)

10. Entry Level Performance and Conduct (MPM 3630200)

11. Drug Abuse Rehabilitation Failure (MPM 3630500)

12. Alcohol Abuse Rehabilitation Failure (MPM 3630550)

13. Defective Enlistments and Inductions - Erroneous (MPM 3620280)

14. Defective Enlistments and Inductions - Minority (MPM 3620285)

15. Defective Enlistments and Inductions - Defective Enlistment Agreements (MPM 

3620283)

16. Defective Enlistments and Inductions - Separation from Delayed Entry Program (MPM 

3630810)

17. Separation in Lieu of Trial by Court-Martial, only when the request is based solely on

an unauthorized absence of 30 days or more.

a.  SPCMCA's may also serve as separation authority when a member is processed for separation for one of the following:

1.  Notification Procedures are used

Administrative Board procedures are used and the Administrative Board recommends 

separation with an Honorable, General, or Entry-Level separation.

b.  General Court-Martial Convening Authorities (GCMCA's) are the separation authority for separation in lieu of trial by court-martial (MPM 3630650) except for homosexual conduct cases which must be forwarded to the Chief of Naval Personnel (CHNAVPERS).

c.  GCMCA's also serve as separation authority when members are processed for the following reasons if Administrative Board procedures are and the Board recommends an OTH or retention, or if the member waives the Board:

Defective Enlistments and Inductions - Fraudulent Entry into the Naval Service (MPM

3630100)

2.  Misconduct - Pattern of Misconduct (MPM 3630600)

3.  Misconduct - Commission of a Serious Offense (MPM 3630600)

4.  Misconduct - Civilian Conviction (MPM 3630600)

5.  Misconduct - Drug Abuse (MPM 3630620)

6.  Unsatisfactory Participation in the Ready Reserve (MPM 3630800).

d.  CHNAVPERS remains the separation authority for the following:

1.  Early Release to Further Education (MPM 3620235)

Selected Changes in Service Obligations (General Demobilization or reduction in 

authorized strength - MPM 3620100)

Selected Changes in Service Obligations (Acceptance of an active-duty commission or

appointment, or acceptance into a program leading to a commission or appointment in any branch of the military service - MPM 3620100)

4.  Conscientious Objection (MPM 1660120)

5.  Homosexual Conduct (MPM 3630400)

Any basis for separation when the servicemember has 18 years or more of total active

federal military serve (TAFMS)

Misconduct cases when the servicemember has Physical Evaluation Board action

completed or pending.

e.  The Secretary of the Navy (SECNAV) is the separation authority when members are processed for the following:

1.  Best Interests of the Navy (MPM 3630900)

2.  Disability (MPM 3620270)

3.  All cases involving reservists within 2 years of eligibility for retired or retainer pay

All cases when the sole basis for processing is an SPCM/GCM conviction that did not

include a punitive discharge, and the processing command recommended an OTH

All misconduct cases based solely on civil conviction(s) when final action on the 

member's appeal has not been taken (unless the servicemember requests separation before final action of the appeal).

E.  The Secretary of the Navy Instruction 5420.174C of 22 August 1984 (Manual for Discharge Review, 1984), enclosure (1), Chapter 9, STANDARDS FOR DISCHARGE REVIEW, states, in part:

“9.2 Propriety of the Discharge

a.  A discharge shall be deemed to be proper unless, in the course of discharge review, it is determined that: 

(1) There exists an error of fact, law, procedure, or discretion associated with the discharge at the time of issuance; and that the rights of the applicant were prejudiced thereby (such error shall constitute prejudicial error if there is substantial doubt that the discharge would have remained the same if the error had not been made); or

(2) A change in policy by the military service of which the applicant was a member, made expressly retroactive to the type of discharge under consideration, requires a change in the discharge.

b.  When a record associated with the discharge at the time of issuance involves a matter in which the primary responsibility for corrective action rests with another organization (for example, another Board, agency, or court), the NDRB will recognize an error only to the extent that the error has been corrected by the organization with primary responsibility for correcting the record.

c.  The primary function of the NDRB is to exercise its discretion on issues of equity by reviewing the individual merits of each application on a case-by-case basis.  Prior decisions in which the NDRB exercised its discretion to change a discharge based on issues of equity (including the factors cited in such decisions or the weight given to factors in such decisions) do not bind the NDRB in its review of subsequent cases because no two cases present the same issues of equity.

d.  The following applies to applicants who received less than fully honorable administrative discharges because of their civilian misconduct while in an inactive duty status in a reserve component and who were discharged or had their discharge reviewed on or after April 20, 1971:  the NDRB shall either recharacterize the discharge to Honorable without any additional proceedings or additional proceedings shall be conducted in accordance with the Court’s Order of December 3, 1981, in Wood v. Secretary of Defense to determine whether proper grounds exist for the issuance of a less than honorable discharge, taking into account that:

(1) An other than honorable (formerly undesirable) discharge for an inactive duty reservist can only be based upon civilian misconduct found to have affected directly the performance of military duties;

(2) A general discharge for an inactive duty reservist can only be based upon civilian misconduct found to have had an adverse impact on the overall effectiveness of the military, including military morale and efficiency.”

F.  The SECNAVINST 5420.174C, enclosure (1), Manual for Discharge Review 1984, Chapter 9, Standards for Discharge Review, paragraph 9.3, Equity of the Discharge, states, in part, that a discharge shall be deemed to be equitable unless in the course of a discharge review, it is determined that relief is warranted based upon consideration of the applicant's service record and other evidence presented to the NDRB viewed in conjunction with the factors listed in this paragraph and the regulations under which the applicant was discharged, even though the discharge was determined to have been otherwise equitable and proper at the time of issuance.  Areas of consideration include, but are not limited to:

1.  Quality of service, as evidenced by factors such as:

a.  service history, including date of enlistment, period of enlistment, highest rank achieved, conduct and proficiency ratings (numerical and narrative);

b.  awards and decorations;

c.  letters of commendation or reprimand;

d.  combat service;

e.  wounds received in action;

f.  records of promotions and demotions;

g.  level of responsibility at which the applicant served;

h.  other acts of merit that may not have resulted in formal recognitions through an award or commendation;

i.  length of service during the service period which is the subject of the discharge review;

j.  prior military service and type of discharge received or outstanding post-service conduct to the extent that such matters provide a basis for a more thorough understanding of the performance of the applicant during the period of service which is the subject of the discharge review;

k.  convictions by court-martial;

l.  records of nonjudicial punishment;

m.  convictions by civil authorities while a member of the service, reflected in the discharge proceedings or otherwise noted in the service records;

n.  records of periods of unauthorized absence;

o.  records relating to a discharge in lieu of court-martial.

2.  Capability to serve, as evidenced by factors such as:

a.  Total capabilities.  This includes an evaluation of matters such as age, educational level, and aptitude scores.  Consideration may also be given as to whether the individual met normal military standards of acceptability for military service and similar indicators of an individual's ability to serve satisfactorily, as well as ability to adjust to military service.

b.  Family and personal problems.  This includes matters in extenuation or mitigation of the reason for discharge that may have affected the applicant's ability to serve satisfactorily.

c.  Arbitrary or capricious actions.  This includes actions by individuals in authority which constitute a clear abuse of such authority and that, although not amounting to prejudicial error, may have contributed to the decision to discharge the individual or unduly influence the characterization of service.

d.  Discrimination.  This includes unauthorized acts as documented by records or other evidence.

PART V - RATIONALE FOR DECISION
Discussion


After a thorough review of the records, supporting documents, facts, and circumstances unique to this case, the Board determined that the characterization of the applicant’s service is equitable.  The discharge shall remain:  GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630605.


The applicant was separated on 960831 with a General (Under Honorable Conditions) by reason of misconduct due to the commission of a serious offense (A and B, Part IV).  On 960619, the applicant was found guilty at a SPCM of two specifications of disrespect to a chief petty officer.  On 960627, she was notified that her commanding officer (CO) intended to recommend her discharge under other than honorable conditions for misconduct due to the commission of a serious offense as evidenced by the applicant’s conviction at a SPCM.  On 960716, after consulting with counsel, the applicant elected to waive all rights except the right to obtain copies of the documents used to support the basis for her separation.  On 960813, Commander, Submarine Group TWO (GCMCA) determined that adequate grounds existed to separate the applicant with a General (Under Honorable Conditions) (C, Part IV).  On 960831, the applicant’s CO reported to the Chief of Naval Personnel that the applicant was discharged with a General (Under Honorable Conditions) for misconduct due to the commission of a serious offense.  Upon review, the Board considered the applicant’s discharge to be proper and equitable (D and E, Part IV).


In the applicant’s issues 1, 2 and 5, she writes, “Navy Equal Opportunity (EO)/Sexual Harrasment (SH) formal complaint form [NEO/SGFCF] – grievance has not been resolved to my satisfaction.  Appeal was not resolved.  Grievance is 45 pages 98 pages support documentation followed by appeal to denied [NEO/SGFCF].  Block 8, Issues 1,2,3,4 – led up to 31 Aug 1996, unjust discharge.  Appeal to special court-martial still pending.  I’m awaiting a copy of the record of trial.”  No relief will be granted on the basis of these issues since they do not fall under the purview of this Board.

In the applicant’s issues 3 and 4, she writes, “Reprisals as a result for filing grievance.  Grievance with VP-26 under (preliminaries) investigation at Department of Defense Special Inquires.  Case # is #96/L6.3211 ICO C__ A. M__-Z__ [SSN].” and “Special Court Martial June 19, 1996.  For comment to (LCPO) Leading Chief Petty Officer, ‘you know the ‘ol saying Chief, cover your tail with a paper trail.’  Other charges br’ought forth for going forth with SPCM & grievance.”  The Board interprets these issues to mean that the applicant considered herself the victim of reprisals as a result of filing a NEO/SHFCF on 951229.  This victimization included additional charges at her SPCM for submitting her grievance form.  The Board found these to be partially true statements in that the applicant did submit a NEO/SGFCF on 951229, and she did have a SPCM on 960619 for being disrespectful to a chief petty officer.  However, the Board found nothing in the records, nor did the applicant provide any supporting documents, that she was persecuted or that the other charges at her SPCM were the result of her submission of her NEO/SGFCF.
Recorder’s NoteS:
1  In addition to the service record, the following additional documents, submitted by the applicant, was considered:

Cover letter to her Congressman

Extracts from service and medical records, and her SPCM (482 pages).

PART VI - INFORMATION FOR THE APPLICANT
Decision:  

The NDRB discerned no impropriety or inequity in the characterization of the applicant’s service.  The Board’s vote was unanimous that the character of the discharge shall not change.  The discharge shall remain:  GENERAL (UNDER HONORABLE CONDITIONS)/MISCONDUCT, authority:  NAVMILPERSMAN,  Article 3630605.


If you believe that the decision in your case is unclear, not responsive to the issues that you raised, or does not otherwise comport with the decisional document requirements of DoD Directive 1332.28, you may submit a complaint in accordance with Enclosure (5) of that Directive.  You should read Enclosure (5) of the Directive before submitting such a complaint.  The complaint procedure does not permit a challenge of the merits of the decision; it is designed solely to ensure that the decisional documents meet applicable requirements for clarity and responsiveness.  You may obtain a copy of DoD Directive 1332.28 by writing to:



DA Military Review Boards Agency



Management Information and Support Directorate



Armed Forces Reading Room



Washington, D.C.  20310-1809.


The names, and votes of the members of the Board are recorded on the original of this document and may be obtained from the service records by writing to:



Naval Council of Personnel Boards



Attn:  Naval Discharge Review Board



Building 36 Washington Navy Yard



901 M Street, SE



Washington, D.C.  20374-5023.
The remaining portion of this document is divided into 6 Parts: Part I - Applicant’s Issues,  Part II - Summary of Service, Part III - Chronological Listing of Significant Service Events, Part IV - Extract of Pertinent Regulation/Law, Part V - Rational for Decision, and Part VI - Information for the Applicant.
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